United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






FILED AUGUST 5, 1931 


PRINTED OCTOBER 1 









Court of Appeals of the District of Columbia 

APRIL TERM, 1931 j 

I 

No. 5464 


OTTO M. STANFIELD AND UNITED STATES 
FIDELITY & GUARANTY CO., APPELLANTS, 

VS. 

I 

j 

OTTO H. F. VOLLBEHR, APPELLEE. 

i 


I 

I 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

; 

i 


INDEX. 


Original Print 


Caption .|. 

Bill of complaint.j. 

Petition for temporary restraining order and affidavit in sup¬ 
port thereof and in support of writ ne exeat .j. 

Rule to show cause.I. 

Marshal’s return. j. 

Temporary restraining order.!. 

Injunction undertaking.j. 

Answer to rule to show cause.j. 

Exhibit 1—H. R. 6147—a bill.j. 

Exhibit 2—H. R. SMS—a bill.j. 

Exhibit 3—Congressional Record.J. 

Exhibit 4—Hearing before the Committee on the Library, 

House of Representatives.j. 

Exhibit 5—H. R. 12696—a bill.j. 

Exhibit 6—S. 4023—a bill.(omitted in printing) J. 

Exhibit 7—S. 4629—a bill.(omitted in printing).!. 

Exhibit 8—Senate Report No. 965.j. 

Extension of temporary restraining order.j. 

Injunction pendente lite .i. 

Injunction undertaking.j. 

Motion to dismiss bill. 


a 

1 

1 

1 

S 

8 

10 

!> 

10 

10 

11 

10 

13 

11 

14 

12 

38 

34 

40 

35 

42 

36 

49 

30 

117 

48 

119 


121 


122 

49 

127 

50 

12S 

21 

130 

52 

131 

53 


Judd & Detweiler (Inc.), Printers, Washington, D. C., September 10, 1931. 


i 




























11 


INDEX. 


Original Print 

Order overruling motion to dismiss bill. 132 55 

Answer to bill of complaint. 133 55 

Findings of fact and conclusions of law. 147 67 

Opinion . 162 79 

Note: Exhibits 1, 2, and 3 are same as letters embodied 
in answer to rule to show cause at pages 17, 18, 19, 

and 20 of this record. 168 84 

Exhibit 4 is the same as Exhibit 3 attached to answer 

to rule to show cause. 168 84 

Exhibit 5 is the same as Exhibit S attached to answer 

to rule to show cause. 16S 84 

Exhibit 6. 169 S5 

Exhibit 7.. 171 87 

Petition for assessment of and judgment for damages on in¬ 
junction undertakings. 172 87 

Plaintiff’s reply to defendant’s petition for assessment of 
and judgment for damages on injunction undertaking.... 179 93 

Findings of fact, conclusions of law, opinion. 1S2 95 

Final decree; injunction dissolved: bill dismissed. 1S7 99 

Judgment; appeals noted; undertaking on appeal by plain¬ 
tiff fixed. 1SS 100 

Undertaking on appeal by United States Fidelity & Guar¬ 
anty Company fixed. 1S9 100 

Memorandum: Undertaking on appeal for $20,000 filed by 

Stanfield . 1S9 101 

Assignment of errors. 190 101 

Designation of record. 192 102 

Clerk’s certificate..... 194 103 

Appellant’s designation for printing record. 195 104 

Appellee’s counter-designation for printing record. 196 105 






















Court of Appeals of the District of Columbia 

i 

No. 5464. 

Otto M. Stanfield et al., Appellants, 

vs. 

Otto H. F. Vollbehr. 

i 

a Supreme Court of the District of Columbia. 

i 

In Equity. 

No. 51884. 

Otto M. Stanfield, Plaintiff, ! 
vs. 

Otto H. F. Vollbehr, Defendant 

United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the city of Washington^ in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the dbove-entitled 
cause, to wit: 

1 Filed Sept. 18,1930. 

In the Supreme Court of the District of Columbia, Holding 

Equity Court. 

In Equity. 

No. 51884. | 

Otto M. Stanfield, 225 Broadway, New York City, N. Y., 

Plaintiff, j 

vs. 

Otto H. F. Vollbehr, Hay-Adams House, 16th & H Sts. 
N. W., Washington, D. C., Defendant. 

Injunction, Accounting, etc. 

Bill of Complaint. 

| 

To the Supreme Court of the District of Columbia: 
Plaintiff states as follows: 

1. The plaintiff, Otto M. Stanfield, is a citizen of the 
United States and a resident of the City and State of New 
York, and brings this suit in his own right. 

1—5464a 
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2. The defendant, Otto H. F. Vollbehr, is a citizen of 
Germany and a resident of Berlin, Germany, temporarily 
sojourning in Washington, D. C., at the Hay-Adams House, 
16th & H Streets, N. W. 

3. The defendant, Otto H. F. Vollbehr, was the owner of, 
or controlled, certain books printed during the fifteenth 
century, known as the Vollbehr collection of incunabula and 
comprising some three thousand items together with a copy 
on vellum of the Gutenburg forty-two line Bible known as 
the St. Blasius-St. Paul copy. 

4. That on or about the 17th day of May, 1929, the de¬ 
fendant entered into an agreement with the plaintiff that, 
if through the services, efforts, or instrumentality, directly 
or indirectly, of the plaintiff, a purchaser should be secured 
for the said collection of incunabula and the said Guten¬ 
burg Bible, the defendant would pay to the plaintiff a com¬ 
mission of five per cent (5%) upon the gross amount re¬ 
ceived bv the defendant for said collection of incunabula 
and said Gutenburg Bible, as and when payments for said 

items of incunabula and the said Gutenburg Bible 
2 were received by the defendant, and in such form if 

stocks, bonds or other satisfactory security, as and 
when received by the defendant; and that on or about No¬ 
vember 11, 1929, the defendant entered into a further con¬ 
tract with the plaintiff, in which, for the purpose of secur¬ 
ing additional cooperation from other parties as plaintiff 
might see fit and advisable in order to further the sale of 
the said collection of incunabula and said Gutenburg Bible 
as mentioned in the first agreement above referred to, it was 
agreed that the defendant would pay to the plaintiff, in¬ 
stead of the five per cent commission set forth in said agree¬ 
ment, a commission of ten per cent (10%) upon the same 
provisions and terms as set forth in the agreement first 
mentioned. 

5. That in pursuance of the said contracts and agree¬ 
ments, plaintiff gave his best efforts and services to secure 
a sale of the said collection of incunabula and said Guten¬ 
burg Bible, dealing to this end with representatives of 
various and sundry public institutions and libraries and 
private persons, and counseled with the defendant regard¬ 
ing the presentation of the character and value of the arti¬ 
cles offered, their educational, cultural, historical and re¬ 
search value for preservation in a public or private in- 
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stitution, and plaintiff did, directly and indirectly, by him¬ 
self and through others, collect facts, prepare arguments 
and submit same to a committee of Congress and other 
proper authorities and did render other services of like 
professional character intended to reach the reason of those 
by whom the subject matter would properly be considered, 
and plaintiff did thus, by himself and through others, coun¬ 
sel defendant regarding the legal and proper manner of pre¬ 
senting to various persons and institution^ and to the 
Congress of the United States the importance of the said 
collection of incunabula and the said Gutenburg Bible to the 
people of the United States and their educational, cultural, 
historical and research value to such institutions and to 
the Library of Congress, and plaintiff fully performed 
under the contracts aforesaid. 

6. That during the 71st Congress the Senate and House 

of Representatives of the United Stated of America 
3 in Congress assembled enacted a law, approved by 

the President on July 3, 1930, being Public Act No. 
533, 71st Congress, which provided: 

| 

“That for the purpose of acquiring for the Library of 
Congress the collection of fifteenth century books known as 
the Vollbehr collection of incunabula and comprising three 
thousand items, together with the copy on vellum of the 
Gutenburg forty-two line Bible known as the Saint Blasius- 
Saint Paul copy, there is hereby authorized to be appropri¬ 
ated, out of any money in the Treasury not otherwise ap¬ 
propriated, the sum of $1,500,000 or so much thereof as may 
be recommended by the Librarian of Congress in an esti¬ 
mate submitted for the purpose;” 

and by the Act approved July 3, 1930, being Public Act No. 
519, 71st Congress, the Congress did, in pursuance of the 
said authority to appropriate, appropriate the sum of $1,- 
500,000 for the purpose of acquiring for the Library of Con¬ 
gress the said Vollbehr collection of incunabula and the said 
Gutenburg Bible. 

7. That thereafter the Librarian of Congress negotiated 
with the defendant, and plaintiff is informed and verily be¬ 
lieves that under the terms of the said legislation by Con¬ 
gress the defendant has sold to the United ^States for the 
use of the Library of Congress a part or all qf the said col- 
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lection of incunabula and the said Gutenburg Bible, and be¬ 
ing the same Collection of incunabula and the same Guten¬ 
burg Bible comprehended in the contracts aforesaid. 

8. That plaintiff is informed and believes that the said 
Gutenburg Bible and part or all of the items of the said 
collection of incunabula have been delivered into the posses¬ 
sion of the Librarian of Congress and that part at least 
of the money agreed to be paid therefor has been paid to 
the defendant, but plaintiff is not informed what items have 
been delivered, or what part of the purchase price has been 
paid to the defendant on any or all of the said items, or 
when payments are to be made and in what form. 

9. That after the said negotiations between the Librarian 
of Congress and the defendant had been commenced, for 
the sale of the said items by the defendant, the defendant 
refused and declined, and still refuses and declines to ren¬ 
der to the plaintiff an account of the items of said 

4 collection of incunabula sold and delivered, and 
plaintiff has been unable to secure from the defend¬ 
ant any statement of the number of items and what items 
the defendant has sold, the price at which sold, the amount 
received therefor or the amounts due thereon and defendant 
has given plaintiff no information whatever regarding what 
items have been sold, what payments have been made or 
what amounts are due or when and in what form or manner 
such payments were or are to be made; and plaintiff fur¬ 
ther shows to the court that without such a statement and 
without an accounting by the defendant to the plaintiff the 
plaintiff is unable to ascertain or determine the amount 
properly due plaintiff from the defendant under the afore¬ 
said contracts, and defendant has refused and declined and 
still refuses and declines to pay plaintiff the commission 
so agreed upon under the contracts aforesaid. 

10. Plaintiff is informed and believes that the defendant, 
a citizen and resident of Germany, is now present in the 
United States and temporarily sojourning in the City of 
Washington, in the District of Columbia, and is engaged in 
settlement of the sale of the said collection of incunabula and 
the said Gutenburg Bible and the collection of the moneys 
to be paid therefor by the Library of Congress, and plain¬ 
tiff is informed and believes that a large sum has already 
been paid to defendant and a large sum is still due and to 
be paid to the defendant in the near future. 
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11. Plaintiff avers that if the said defendhnt completes 
the said settlement and the collection of the purchase price 
and departs from the District of Columbia hnd from the 
United States without having made such a statement and 
rendered such account to the plaintiff, the plhintiff will be 
irreparably injured and will have no full, adequate and 
complete remedy at law against the said defendant, and 
unless such accounting and payment is enforced plaintiff 
will have no information or facts upon which I to proceed in 
any court whatsoever for the enforcement jof his rights 
against the defendant. 

12. That plaintiff believes that defendant intends 
5 quickly to depart from the United States and from 
the jurisdiction of this court and thbs evade pay¬ 
ment of the commissions due plaintiff, the amount of which 
plaintiff is unable to determine without an accounting by 
the defendant, and that said defendant in j so departing 
will remove from the United States and fronji the jurisdic¬ 
tion of this court the funds received from th|e said sale of 
the said collection of incunabula and the s^id Gutenburg 
Bible, upon which funds the plaintiff has an Equitable lien, 
by virtue of the contracts aforesaid, said commissions so 
agreed upon having been by said contract s j expressly ap¬ 
propriated out of the funds to be paid to the: defendant. 

Wherefore, the premises considered, plaintiff prays: 

I. That process issue out of this court, directed to the 
defendant, commanding him to appear and I make answer 
to this bill of complaint, and to abide by and perform the 
orders and decrees of this court in the premises. 

II. That the defendant be enjoined and restrained from 
applying for, demanding or receiving, by himself or through 
any other person, from the United States or any officer 
thereof, any warrant, draft, check or order, jn payment of 
any sum or any part of any sum due him and remaining un¬ 
paid by the Library of Congress of the United States on 
account of the purchase from him for the Library of Con¬ 
gress of the said collection of incunabula j and the said 
Gutenburg Bible, until otherwise directed by this court, 
and that a rule be issued on the defendant directing him to 
show cause, on or before a day certain, whyjhe should not 
be enjoined from applying for demanding or Receiving from 
the United States or any officer thereof, either by himself 
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or any other person, any warrant, draft, check or order in 
payment of any sum or any part of any sum due him upon 
the said sale to the said Library of Congress, until other¬ 
wise directed by this court; and that upon the filing of this 
bill of complaint the defendant be so restrained and en¬ 
joined pendente lite. 

III. That a receiver or receivers be appointed 
6 herein, with authority to demand and receive from 
the United States, or from the proper officer thereof, 
any sum or sums due from the United States to the defend¬ 
ant and remaining unpaid to the defendant by reason of the 
said purchase of the said collection of incunabula and the 
said Gutenburg Bible by the United States for the Library 
of Congress, and to receipt for the same and thereafter to 
hold the same until the further order or decree of this 
court, and under the authority and direction of this court 
to pay the proceeds thereof as this court may by further 
order or decree direct. 

IV. That the defendant be ordered and directed to dis¬ 
cover to plaintiff the terms of sale under which the United 
States purchased from him for the Library of Congress 
the said collection of incunabula and the said Gutenburg 
Bible, or any items thereof, the items sold, the price or 
prices at which sold, the terms of payment, the amount paid 
to date and the forms of payment, the amount remaining 
due and unpaid, and all further information relating to said 
sale by the defendant to the United States for the Library 
of Congress of the said collection of incunabula and the said 
Gutenburg Bible, and to render to the plaintiff a full, ac¬ 
curate and complete account as to all matters relating to 
the said transaction in all its details necessary to enable the 
plaintiff to ascertain and determine what moneys have been 
paid and what moneys, stocks, bonds or other securities are 
due to the defendant from the United States or any officer 
thereof by virtue of the said sale by defendant to the United 
States for the Library of Congress of the said collection 
of incunabula and the said Gutenburg Bible. 

V. That upon rendition of said account by defendant this 
court determine and decree that plaintiff is entitled to have 
and recover from defendant, out of the funds so due from 
the United States to the defendant, ten per cent of the en¬ 
tire amount heretofore paid by the United States to the 
defendant and ten per cent, of the amount still due and un- 
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paid, i. e., ten per cent, of the entire purchase price 
7 of all items purchased by the United States for the Li¬ 
brary of Congress from the defendant under the au¬ 
thorization contained in the Act of Congress approved July 
3, 1930; and that it be decreed that the plaintiff has an 
equitable lien for said sum so found to be due by this court 
on any fund remaining due from the United j States to the 
defendant; that judgment be entered for the; plaintiff for 
the full amount of ten per cent, of the total! sale price of 
the said Gutenburg Bible and of all of the items of said 
collection of incunabula so sold to the United States for the 
Library of Congress, and that to the extent that any funds 
remain in the hands of any officer of the XTnited States 
payable to the defendant the said lien be decreed to exist 
with respect to such funds as against any warrant, draft, 
check or order issued in payment thereof by iany officer of 
the United States, as security for payment of said sum so 
found due plaintiff from the defendant, witli interest and 
costs to be taxed. 

VI. That the writ ne exeat republica issue from this court, 
directed to the defendant, requiring that the ^defendant at¬ 
tend within the jurisdiction of this court, not to leave the 
United States pending the discovery and accounting herein 
prayed for and pending the final adjudication! of this cause. 

VII. For such other and general relief in ; the premises 
as to this court shall seem meet and propdr and as the 
exigencies of the case may require. 

(Signed) OTTO M. STANFIELD, 

Plaintiff . 

LEVI COOKE, 

COOKE & BENEMAN, j 

Attorneys for Plaintiff. 

District of Columbia, ss: 

i 

I, Otto M. Stanfield, on my oath do depose and say that 
I have read the foregoing bill of complaiiit by me sub¬ 
scribed and know the contents thereof; that the statements 
therein made as of my personal knowledge; are true and 
that those made upon information and belidf I believe to 
be true. 

OTTO M. STANFIELD. 
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Subscribed and sworn to before me this 18th day of Sep¬ 
tember, A. D. 1930. 

[seal.] MARGARET S. JARVIS, 

Notary Public D. C. 

8 Petition for Temporary Restraining Order and Affi¬ 

davit in Support Thereof and in Support of Writ 
of ne Exeat . 

Filed September 18, 1930. 

* # * • # * * 

Now comes Otto M. Stanfield and, upon being first duly 
sworn according to law, states that he is the plaintiff in 
the above-entitled cause and that he is informed and verily 
believes that final settlement by the United States in the 
matter of the purchase of the incunabula and the Gutenburg 
Bible mentioned in the original bill of complaint filed in 
this cause is imminent; that he is further informed and 
believes that the defendant in said cause, Otto H. F. 
Vollbehr, will, unless restrained as prayed in said bill, 
promptly depart from the United States and from the juris¬ 
diction of this court after securing such payment as may 
be made by the United States to him in final settlement. 
Plaintiff further states that, in view of the fact that hear¬ 
ing on rule to show cause why defendant should not be re¬ 
strained pendente lite cannot be had, under the rules and 
practice of this court, prior to September 26, by which time 
he believes, upon information, the settlement will have been 
made and the defendant will have departed from the United 
States, and in which event plaintiff will have no possible 
means of exerting or realizing his equitable lien upon the 
fund, plaintiff will be irreparably injured unless the defend¬ 
ant is restrained from receiving the said funds pending 
hearing on rule to show cause why restraining order 
pendente lite should not issue; and plaintiff further 

9 states that the imminence of the said settlement 
which may be made immediately and the possibility 

of the immediate departure of the defendant which will 
cause said irreperable loss make it impracticable for plain¬ 
tiff to give notice to defendant of this application for tempo¬ 
rary restraining order without danger of plaintiff actually 
suffering said loss by reason of the delay which such giving 
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of notice would involve, and plaintiff therefore prays that 
the temporary restraining order be issued without notice to 
defendant, restraining and enjoining him from demanding 
or receiving, by himself or through any other person, from 
the United States or any officer thereof, any warrant, draft, 
check or order in payment of any sum or sums, or part 
of any sum or sums due him and remaining!unpaid by the 
United States, as prayed in the original bilj. of complaint 
herein respecting the restraining order pendente lite. 

Plaintiff further states that he has in the original bill 
of complaint in the above-entitled cause prayed for the 
issuance of the writ ne exeat republica, and,j repeating the 
statement made in the preceding paragraph of this affi¬ 
davit, states that he believes that defendant Iplans to leave 
the United States immediately upon the completion of his 
present business with the Library of Congress, the comple¬ 
tion of which is imminent, and that the securing of any ac¬ 
counting by the plaintiff from the defendant in this cause is 
dependent upon the continued presence of |the defendant 
within the United States and within the jurisdiction of this 
court until such accounting is secured. 

OTTO M. STANFIELD. 

Subscribed and sworn to before me this 18th day of Sep¬ 
tember, A. D. 1930. 

[seal.] MARGARET S. JARVIS, 

Notary Public D. C. 

10 Rule to Show Cause . j 

Filed September 18, 1930. 

# * # • # 4 * 

i 

Upon consideration of the bill of complaint of Otto M. 
Stanfield, filed herein on the 18th day of September, A. D. 
1930, it is, this 18th day of September, 1930, j 

Ordered, That the defendant, Otto Ii. F. Vollbehr shall 
show cause in this court, on or before the 26th day of Sep¬ 
tember, A. D. 1930, at 10 o’clock A. M. or jas soon there¬ 
after as parties may be heard, why he shojuld not be re¬ 
strained and enjoined, pendente lite, from demanding or 
receiving, by himself or through any otheij person, from 
the United States or any officer thereof, any warrant, draft, 
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check or order in payment of any sum or sums or any part 
of any sum or sums due him and remaining unpaid to him 
by the United States or any officer thereof on account of 
the purchase from him by the United States for the Library 
of Congress of the Vollbehr collection of incunabula and 
the Gutenburg Bible authorized by the Act of Congress ap¬ 
proved July 3, 1930, to be purchased and acquired for the 
Library of Congress; provided, that a copy of this order 
be served upon the said defendant Otto H. F. Vollbehr on 
or before the 22nd day of September A. D. 1930. 

F. L. SIDDONS, 

Justice. 


Marshal's Return. 

Served a copy of the within rule on Otto H. F. Vollbehr 
9-18-30 personally. 

EDGAR C. SNYDER, 

U. S. Marshal in and for the Dist. of Columbia, 

By HARRY C. ALLEN, 

Deputy U. S. Marshal. 

B. 

11 Temporary Restraining Order. 

Filed September 18’, 1930. 

*•••#** 

Upon consideration of the Bill of Complaint of Otto M. 
Stanfield filed herein on this 18th day of September, A. D. 
1930, and of the petition for temporary restraining order 
and affidavit in support thereof also filed this day, it is, this 
18th day of September, A. D. 1930, 

Ordered, That, pending hearing on the rule to show’ cause, 
issued this day, directed to the defendant, why he should 
not be restrained pendente lite, and without notice having 
been given to the defendant of the application for this 
temporary restraining order, defendant, Otto H. F. Voll¬ 
behr be, and he hereby is, restrained and enjoined from 
demanding or receiving, by himself or through any other 
person, from the United States or any officer thereof, any 
warrant, check, draft or order in payment of any sum or 
sums or any part of any sum or sums due him and remain- 
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ing unpaid to him by the United States or any officer thereof 
on account of the purchase from him by the United States 
for the Library of Congress of the Vollbehr collection of in¬ 
cunabula and the Gutenburg Bible authorized by the Act of 
Congress approved July 3, 1930, to be purchased and ac¬ 
quired for the Library of Congress, except by! order of this 
court; provided plaintiff give security or undertaking in the 
sum of one thousand dollars, conditioned upon the payment 
of such costs and damages as may be incurred by defendant 
if he be found to have been wrongfully enjoined or re¬ 
strained hereby. 

This temporary restraining order is to expire on Sep¬ 
tember 28, 1930, unless otherwise ordered hy this court, 
and is issued without notice to the defendant because 

12 the immediate receipt of the payment or payments 
aforesaid by the defendant and his departure from 

the United States as averred would work ah irreparable 
injury against plaintiff, in that such payment and de¬ 
parture, alleged to be imminent and possible j before notice 
can be served upon the defendant, would deprive plaintiff 
of the lien which he avers he has upon the fuiids to be paid. 

F. L. SIDDONS, 

Justice. 

Issued Sept. 18, 1930, at 11:15 A. M. 

13 Injunction Undertaking. 

! 

Filed September 18, 1930. 

• # # « * * i # 

Otto M. Stanfield, the plaintiff, and United States 
Fidelity and Guaranty Co., surety submitting ourselves to 
the jurisdiction of the Court, hereby undertake for our¬ 
selves and each of us, our and each of our heirs, executors, 
administrators, successors, and assigns, to make good to 
the defendant all damages not to exceed th£ sum of One 
Thousand dollars ($1000.00) by him suffered or sustained 
by reason of wrongfully and inequitably suilng out the in¬ 
junction in the above-entitled cause, and stipulate that the 
damages may be ascertained in such manner as the Court 
shall direct, and that, on dissolving the injunction, the 
Court may give judgment thereon against the principal and 
surety for said damages in the decree dissolving the injunc- 


i 
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tion, or in a further decree after ascertainment of the 
amount of said damages. 

[corporate seal.] 

OTTO M. STANFIELD, 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 

By L. L. PERKINS, 

Atty.-in-fact. 

Approved Sept. 18,1930. 

F. L. SIDDONS, 

Justice. 

Surety qualified and execution in accordance with writ¬ 
ten authority on file in this office. 

FRANK E. CUNNINGHAM, 

Clerk , 

By HARRY M. HULL, 

Asst. Clerk. 

14 Answer to Rule to Show Cause. 

Filed September 26, 1930. 
****** * 

Comes now the defendant, Otto H. F. Yollbehr, and for 
answer to the rule to show cause issued herein September 
18, 1930, and returnable September 26, 1930, reserving to 
himself the right hereafter to answer or otherwise to plead 
to the bill of complaint herein, says: 

1. Defendant admits the citizenship and residence of the 
plaintiff as alleged in the first paragraph of the bill of 
complaint. 

2. Defendant admits the citizenship of the defendant as 
alleged in the second paragraph of the bill of complaint, but 
denies that his presence in Washington, District of Colum¬ 
bia, is with any intention of quitting the District of Colum¬ 
bia in the near future, as more fully hereinafter appears. 

3. Defendant admits that he was at the times referred to 
in the bill of complaint the owner of what is known as the 
Yollbehr Collection of Incunabula comprising three thou¬ 
sand volumes of Fifteenth Century books, including the 
Gutenberg forty-two line Bible printed on vellum, known 
as the St. Blasius-St. Paul copy. 

4. Defendant admits that he made the agreements with 
the plaintiff substantially as alleged in the fourth para- 
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graph of the bill of complaint, but for a moi:e particular 
statement as to the said agreements defendant refers the 
Court to the averments hereinafter contained.! 

5. Defendant admits that pursuant to the agreements he 
had with the defendant, the plaintiff madd efforts and 
rendered services in an effort to secure a sale of the said 

collection, including the said Gutenbetg Bible; de- 

15 fendant admits that the plaintiff counseled with him 
regarding the presentation to possible purchasers of 

the-character and value of the said Collection, to the end, 
however, that the plaintiff might be helped thereby in find¬ 
ing for the defendant a purchaser; defendant denies, how¬ 
ever, that the plaintiff submitted any facts or arguments to 
a Committee of the Congress of the United States or col¬ 
lected any such facts or prepared any such arguments for 
that purpose; defendant denies that the plaintiff counseled 
the defendant concerning the legal and proppr manner of 
presenting to the Congress of the United States the impor¬ 
tance of the said collection of incunabula £md the said 
Bible; and the defendant denies that the plaintiff had any¬ 
thing to do with the sale of the said collection and the said 
Bible to the United States, the Library I of Congress 
thereof; all of which more fully hereinafter appears. 

6, 7, 8, 9, and 10. Defendant admits the! passage and 
approval of the Act of Congress of July 3,1930, for the pur¬ 
chase of the said collection, the appropriation of money to 
pay therefor, the sale of the same to the United States, the 
delivery of the entire collection and the jj)art payment 
thereof, and the defendant’s refusal to account to the plain¬ 
tiff with regard thereto and the fact that the defendant is 
engaged in the settlement of the sale, as alleged in the sixth, 
seventh, eighth, ninth and tenth paragraphs of the bill of 
complaint; and as to the particulars in regard thereto the 
Court is referred to the averments hereinafter contained. 

11 and 12. Defendant denies that he intehds to depart 
from the United States or from the District! of Columbia 
upon making final settlement with regard to; the said sale, 
and avers that on the contrary he intends land hopes to 
reside in the District of Columbia for an indefinite time, as 
hereinafter more fully appears; defendant is ad- 

16 vised that the other matters referred to in the 
eleventh and twelfth paragraphs of the bill of com¬ 
plaint present only conclusions of law. 
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13. Further answering the said rule to show cause, de¬ 
fendant says that prior to the purchase by the United 
States Government for the Library of Congress of his col¬ 
lection of incunabula, including the aforesaid St. Paul print 
on vellum of the Gutenberg Bible, this defendant was desir¬ 
ous of selling the same for the sum of two million five hun¬ 
dred thousand dollars, and to the end that he might make 
such a sale, he entered into negotiations with a number of 
persons, and among others, the plaintiff Otto M. Stanfield, 
and named to said Stanfield the price of two million five 
hundred thousand dollars for the said collection, including 
the said Bible, and agreed to accept a purchaser at that 
price if produced by said Stanfield. The negotiations be¬ 
tween defendant and said Stanfield looking to a sale to a 
purchaser procured by the said Stanfield w^ere with refer¬ 
ence to individual or other private purchasers at the afore¬ 
said sum. The defendant had theretofore, as was publicly 
known, offered to sell his collection of incunabula as it then 
existed, including the said Bible, to the Library of Congress 
at a lesser price, one million five hundred thousand dollars, 
which offer was conditioned upon the collection being taken 
by the Library and held intact as the Vollbelir Collection, 
and contemplated the acceptance by the Library of the 
difference between one million five hundred thousand dol¬ 
lars and the value of the said collection as a gift from the 
defendant to the Library. The plaintiff Stanfield repre¬ 
sented himself and had been represented to the defendant 
as having contacts with wealthy persons likely to produce 
a sale at two million five hundred thousand dollars as afore¬ 
said, and defendant agreed that if Stanfield pro- 
17 duced such a purchaser defendant would pay him five 
per centum commission. Thereupon said Stanfield 
addressed to the defendant the following letter: 

Law Offices of Otto M. Stanfield, 225 Broadway, New York. 

' May 17th, 1929. 

Dr. Otto H. F. Vollbehr, 

Ambassador Hotel, 

New York, N. Y. 

My Dear Dr. Vollbehr: 

In accordance with our recent conversations, and for the 
sake of record and good order, and in order to prevent mis- 
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understanding hereafter, I am setting forth! below our 
agreement with respect to the sale of your Collection of 
incunabula: 

It is agreed between you and myself, that if I through my 
efforts or instrumentality, directly or indirectly, a pur¬ 
chaser should be secured for your Incunabula collection, 
that you will pay me five percent (5%) of the gross amount 
paid for the Vollbehr Incunabula collection, as and when 
payments and in such form if stocks, bonds orj other satis¬ 
factory securities are made to you. 

I fully appreciate that it is your chief aim land earnest 
desire that the collection shall remain intact, j if, however, 
conditions or circumstances should change, it i$ understood 
and agreed between us that in the event of ypur selling a 
portion of the collection to any parties with whom I shall 
have been in contact, that you will pay me five percent 
(5%) of the sum received by you for such part or portion. 

On my part, I agree to pay Mr. Albert Pulvermacher ten 
percent (10%) of such sums as I may receive; them in full 
consideration of Mr. Pulvermacher’s services 1 in this mat¬ 
ter to you and to me, after first deducting fronji the amount 
received by me the expenditures and disbursements which 
I have had in connection herewith. 

Will you kindly confirm your agreement to the foregoing 
by signing your name below upon the carbon <^opy, which I 
am handing you herewith. 

Very truly yours, 

(Signed) * OTTO M. STANFIELD. 

S-A. 

Enc. ! 


18 The defendant confirmed said agreement by sign¬ 
ing his name upon a carbon copy of the letter and 
returning the same to said Stanfield as requested. The 
Mr. Albert Pulvermacher mentioned in said letter was the 
person who introduced defendant to said Staiffield. 

14. Three days later on May 20, 1929, the defendant re¬ 
ceived the following letter from the said plaiptiff, Otto M. 
Stanfield, to wit: 


i 
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Law Offices of Otto M. Stanfield, 225 Broadway, New York. 

May 20th, 1929. 

Dr. Otto H. F. Vollbehr, 

Ambassador Hotel, 

New York, N. Y. 

My Dear Dr. Vollbehr: 

With further reference to the collection of incunabula 
for which I am endeavoring to secure a donor, who will 
keep the same intact in the United States and donate it to 
some American institution, library or college—with your 
generous gift of so large a portion of the same: it has oc¬ 
curred to me that the time which still remains before you 
are compelled to take this collection out of the United 
States is so short that vou mav have to sell the collection 
abroad, and as you are aware of some of my connections 
on the other side, particularly in England, I felt that it 
would no doubt be agreeable to you to supplement our 
agreement as set forth in my letter to you of May 17th, as 
follows: 

In the event of the collection not being retained in this 
country, the understanding as set forth in our letter of 
agreement of May 17th shall also apply outside of the 
United States, and if, for instance, through my efforts, 
introduction or instrumentality, directly or indirectly, a 
purchaser is secured in England, it is understood that I 
shall receive the same commission as in the aforesaid letter 
set forth, with the same provision and agreement on my 
part insofar as Mr. Pulvermacher is concerned. 

Will you kindly confirm your agreement to the above by 
signing your name below. 

Verv trulv vours, 

(Signed) ' ‘ OTTO M. STANFIELD. 

S-A. 


19 This letter defendant confirmed and returned the 
original to said Otto M. Stanfield as requested to do 
in said Stanfield’s letter. 

15. After the lapse of about six months, the said Stan¬ 
field was not able to secure a purchaser for the aforesaid 
collection, and on the 11th day of November, 1929, the said 
Otto M. Stanfield dictated the following communication in 
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j 

j 

form a letter from the defendant to Stanfield, asking de¬ 
fendant to affix his signature to the said letter and said 
Stanfield was to confirm it. The said letter &nd confirma¬ 
tion reads as follows: 

i 

Law Offices Otto M. Stanfield, 225 Broadway, New York. 

November 11th, 1929. 

Otto M. Stanfield, Esq., • j 

225 Broadway, 

New York, N. Y. j 

Dear Mr. Stanfield: 

Referring to your letters to me of May 17th and May 
20th, 1929, both of which were confirmed and subscribed to 
by me May 21st, 1929, to evidence my agreement to said 
letters: 

I have requested you to secure such additional cooper¬ 
ation from other parties as you may see fit and advisable 
in order to further the sale by you of the Collection of In¬ 
cunabula, as more fully mentioned in the aforesaid letters: 
and you have promised and are about to obtain such co¬ 
operation. You will also be compelled to spend more time 
upon this matter than was originally contemplated by us 
when the aforesaid letters of agreement were “signed. 

For the above reasons, and in consideration of these 
premises, I agree that instead of the commission of five per 
cent (5%), as set forth in the aforesaid letters, to pay you 
ten per cent (10%) commission. In all other respects 
the provisions and terms set forth in the said letters shall 
continue and remain in full force and effect, j 
Will you please confirm your agreement to the above by 
signing your name below. 

Verv truly yours, 

(Signed) OTTO H. F. YOLLBEHR. 

20 New York, November 11th, 1929. 

I herebv confirm my agreement to the above. 

(Signed) OTTO M. STANFIELD. 

16. No results having been obtained in the sale of this 
collection through the efforts of Otto M. Stanfield, either 

. i 

2—5464a 
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directly or indirectly, or any other person, the defendant 
decided to take these books abroad and dispose of them 
either at public or private sale in the European market, 
and defendant' says that he had engaged his passage on the 
S. S. “Bremen” sailing on or about December 14, 1929, 
when he received through the mails at his Hotel in New 
York, The Ambassador, on or about the 13th day of Decem¬ 
ber, 1929, one day prior to date of sailing, a printed copy 
of a bill marked as follows: 71st Congress, 2nd Session, 
H. R. 6147, and introduced on December 3rd, 1929, in the 
House of Representatives of the American Congress by the 
Honorable Ross A. Collins, a copy of which bill is attached 
hereto marked Exhibit # 1, and to be read as a part hereof. 

17. Defendant states that he was entirely unaware up to 
that moment that such a measure had been introduced in 
Congress, neither did he know or had ever heard of the 
Congressman who introduced the said bill, nor did he have 
anything, whatsoever, to do, either directly or indirectly, 
with the introduction of the bill, nor was he aware in anv 
manner, whatsoever, that such a bill either was in con¬ 
templation, or had been introduced up to the time that he 
received a copy of said bill through the mail on or about the 
13th day of December, 1929. 

18. Immediately upon receipt of the aforesaid copy of 
the bill, the defendant called by telephone said Otto 

21 M. Stanfield, at his office, and told him that such a 
measure had been introduced in Congress, and Mr. 
Stanfield expressed his utter surprise at this news, stating 
that he had never heard of it; he said he did not known Mr. 
Collins, he had no idea how such a measure happened to 
be introduced in Congress, and that he would come over 
to discuss the matter with defendant. Upon the arrival of 
said Otto M. Stanfield at The Ambassador Hotel, the de¬ 
fendant then and there stated to said Stanfield that as a 
matter of course, insofar as Congress and Congressional 
Legislation were concerned, or the purchase of said col¬ 
lection by the Government of the United States for the 
Library of Congress for the sum stated in the bill, to wit, 
$1,500,000.00, the said Stanfield was in no vray to be con¬ 
sidered, and that this measure must be permitted to take 
its own course under the guidance of the sponsor of said 
bill, whoever he might be. Said Stanfield read the afore¬ 
said Collins Bill and again expressed his utter amazement 
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and astonishment that such a measure was introduced in 
Congress and stated that he did not know |who this Mr. 
Collins was, that he had never met him, ahd had never 
heard of him; he thought it was a very fine thing if the 
United States Government could secure if possible for the 
Library of Congress said collection for the s[um mentioned 
in the bill, but he said that it was not an easy matter to get 
a bill like that through Congress, and that it [was necessary 
to have someone there to see and visit the different Con¬ 
gressmen and interest them in behalf of the measure. 
Thereupon, the defendant very forcibly and 'distinctly told 
said Stanfield that by no means was he to do anything in 
connection with this bill in Washington, either directly or 
indirectly; that the defendant had heard of the scandals 
connected with so-called lobbyists and that | he wanted to 
keep his name absolutelv clear of any such suspicion; that 
this measure must only be adopted by the members of Con¬ 
gress on its merit and nothing else, i and that said 
22 Stanfield was to have nothing to do with it, either 
directly or indirectly. The defendant also told the 
plaintiff at that time that if he could sell defendant’s col¬ 
lection of incunabula to Mr. Rockefeller, or someone like 
him, for the sum of $2,500,000.00, then he would have no 
objection to Stanfield continuing his efforts! in that direc¬ 
tion under the original agreement, but thqt the original 
agreement, or any other agreement subsequent thereto, did 
not apply to or contemplate a Government purchase as 
proposed under this bill. Defendant says that the plaintiff 
had mentioned and at this interview renewed the mention 
of Mr. John D. Rockefeller’s name to the defendant as a 
prospective purchaser. Said Stanfield thereupon stated at 
this meeting to this defendant that he had incurred con¬ 
siderable personal expenses during the past six months 
(since the writing of the first letter of May 17, 1929), in 
connection with his efforts to secure a purchaser or donor 
of said collection, and that he was not financially able to 
stand this expense, and upon this statement by plaintiff, 
defendant then and there agreed to pay the said Stanfield 
the sum of one thousand dollars in full of his expenses to 
date, although at no time had a sale been! made through 
Stanfield’s efforts either of the whole or part of said col¬ 
lection and under the original agreement! the defendant 
was not obliged to pay any expenses; and at the time said 


i 
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Stanfield accepted defendant’s promise to pay his expenses 
to the amount of one thousand dollars, he accepted as cor¬ 
rect without question defendant’s statement that he was to 
have no part whatever in any effort to negotiate an ac¬ 
ceptable sale of said collection to the Government, and said 
Stanfield made no claim or suggestion that the sale to the 
Government would give rise to any further rights on his 
part against the defendant or the proceeds of sale. 

23 19. Defendant states that before sailing for Eu¬ 

rope on December 14, 1929, he said said Stanfield a 
check on the Bronx County Trust Company of even date in 
the amount of $250.00 on account of the above mentioned 
$1,000.00, as evidenced by the following letter: 

New York, December 14th, 1929. 


Otto M. Stanfield, Esq., 

225 Broadway, 

New York City. 

Dear Mr. Stanfield : 

Enclosed please find two copies of a letter (draft) you 
dictated this morning. 

I made two little remarks, as you will notice. It was not 
the Library of Congress that made any efforts, but friends 
of the Library. 

Furthermore, I forward to you a check in the amount of 
$250.00 for services rendered. 

I thank you again for your assistance and remain with 
best regards to you, and your family, 

Sincerely yours, 

(Signed) OTTO H. F. VOLLBEHR. 

Dr. V./AT. 

Enel. 

This check was cashed and acknowledged by said Stan¬ 
field, by his letter dated New York, December 16th, 1929, 
which reads as follows: 
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Law Offices of Otto M. Stanfield, 225 Broadway, New York. 

Telephone: Whitehall 9460. Cable Address: MOttomstan”. 

| 

December 16, 1929. 

Dr. Otto H. F. Vollbehr, 

c/o The Ambassador Hotel, 

Park Avenue & 51st Street, 

New York City. 

Att. Miss Tishner. j 

Dear Miss Tishner : 

i 

This is to acknowledge receipt of Dr. Vollbehr’s 
24 letter of December 14th, enclosing draft of letter 
which I dictated on Saturday, and dlso check for 
$250.00. | 

Inadvertently, in his letter, Dr. Vollbehr speaks of this 
$250.00 “for services rendered.” In our conversations on 
this subject last Saturday, it was understood and agreed 
between the Doctor and myself that this $25p.00 should be 
applied on account of general expenses and butlays, which 
I have had, towards which he promised to send me a further 
check of $750.00 when he arrived abroad. 

I am writing you this note for retention in your files so 
that the record will show that these payments on account 
are not for services. 

Very truly yours, 

(Signed) OTTO M. STANFIELD. 

OMS :B. ! 

! 

20. After more than four months, to wit, oii April 4,1930, 
defendant received another letter from Mr. Otto M. Stan¬ 
field, the plaintiff, as follows: 

Law Offices of Otto M. Stanfield, 225 Broadway, New York. 

| 

Telephone: Whitehall 9460. Cable Address:j “ Ottomstan 9 \ 

j 

April 4,1930. 

My Dear Dr. Vollbehr : 

I have not heard from you in some time and am wondering 
how your project is progressing. 


j 
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Before you left for Europe last December, you promised 
to send me the balance of $750, and three months have 
elapsed. 

I would appreciate it if you would send me this $750 now. 
I trust all is going well with you and that this finds you 
in good health and spirits. 

With cordial regards, 

Sincerely yours, 

(Signed) OTTO M. STANFIELD. 

Dr. Otto H. F. Vollbehr, c/o Hay-Adams House, Wash¬ 
ington, D. C. 

25 On April 10, 1930, defendant received another 
letter on the same subject from said plaintiff as 
follows: 

Law Offices of Otto M. Stanfield, 225 Broadway, New York. 
Telephone: Whitehall 9460. Cable Address: “Ottomstan”. 

April 10, 1930. 

My Dear Dr. Vollbehr: 

I wrote you on April 4th with respect to the balance of 
indebtedness of $750, but have not as yet heard from you. 
I assure vou that if it were not for the fact that I have 
some heavy payments to meet next week, and that collec¬ 
tions with me at the present time, are very slow, I should 
not have written you about this. 

I do hope that you will send me this check as soon as 
possible, and if it is inconvenient for you to send me the 
whole amount, I earnestly trust that you will send me at 
least one half. 

With cordial regards, 

Sincerely vours, 

(Signed) ' OTTO M. STANFIELD. 

Dr. Otto H. F. Vollbehr, % Hay-Adams House, Wash¬ 
ington, D. C. 

Both of the above letters of April 4th and 10th were 
answered by defendant, in German, by a letter of which 
the following is a true and correct translation: 
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Washington, D. C., April lltli, 1930. 

i 

Mr. Otto M. Stanfield, 1 

225 Broadway, 

New York, N. Y. 

! 

| 

My Dear Mr. Stanfield: 

Your two letters of April 4th and 10th respectively were 
received. I would have answered your first communication 
before this if I had been in a position to make a favorable 
reply. However, I am only today in a position to make a 
small payment on account of my indebtedness to you. I 
have therefore advised the Bronx County Trust Company 
to forward to you a check in the amount of $250.00. I trust 
that very shortly I will be able to fulfill my entire obliga¬ 
tion to you. Sometimes I am astonished at myself 
26 that I am able to carry on, as I have fiad no support 
from any source in my very difficult undertaking. 
You recall how difficult it was for you to Secure a single 
penny in spite of the collateral for it. But it is well, that 
the unhappy affairs in life are soon forgotten and only 
memories of the happy events remain. 

The situation here is not bad. 

Enclosed I am sending you a few clippings of various 
articles. The hearings were splendid, already published, 
and will no doubt be considered in history as a singularly 
significant document. 

I hope that I may have the pleasure of greeting you soon 
in New York, also your esteemed wife. 

This is sufficient for today. j 

With best greetings also to Mr. Masonj, I remain, as 
always, 

Sincerely yours, I 

(Signed) OTTO H. F. YOLLBEHR. 

V/AT. | 

Anlage. (Enclosure.) 

The check w’as received by Mr. Stanfield* in the amount 
of $250.00, from the Bronx County Trustj Company and 
cashed and acknowledged by said Stanfield by his letter 
dated New York, April 14th, 1930, as follows: 
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Law Offices of Otto M. Stanfield, 225 Broadwray, New York. 
Telephone: Whitehall 9460. Cable Address: “Ottomstan”. 


Dr. Otto H. F. Vollbehr, 
c/o Hay-Adams House, 
Washington, D. C. 

My Dear Dr. Vollbehr: 


April 14, 1930. 


I duly received your letter of April 11th, and this morn¬ 
ing received a check from the Bronx County Trust Com¬ 
pany, sent at your request, for $250.00, for which please 
accept my thanks. 

I am glad to learn that the situation is progressing satis¬ 
factorily and trust that it will reach a successful conclu¬ 
sion at an early date. 

27 After May 1st, we shall be living in Westport 
again, and look forward to having you with us when 
you are in this vicinity. 

With best regards and good wishes, I remain, 

Sincerely yours, 

(Signed) OTTO M. STANFIELD. 

OMS/B. 


21. That on the 14th day of May, 1930, defendant re¬ 
ceived the following letter of said Stanfield asking for pay¬ 
ment of the balance: 


Law Offices of Otto M. Stanfield, 225 Broadway, New York. 
Telephone: Whitehall 9460. Cable Address: “Ottomstan”. 

May 14,1930. 

My Dear Dr. Vollbehr: 

I am trying to arrange for a quick trip to San Francisco 
next week, and am somewhat short of ready cash. In your 
letter of April 11th, you were kind enough to say that you 
expected shortly thereafter to pay the balance of my bill, 
and since other collections are very unsatisfactory, I would 
very much appreciate it, if you would let me have the $500.00 
now. 
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Just at this time, it would be particularly helpful to me, 
and in view of our very friendly relations, I felt I could 
count on you to do me this favor. 

With cordial regards and good wishes, I remain, 
Sincerely yours, 

(Signed) OTTO M. STANFIELD. 

To Dr. Otto H. F. Vollbehr, The Hay-Adams House, 
Washington, D. C. ! 

The above letter of May 14th was answered by defendant 
on May 16th through his secretary, in German,j and in which 
letter check for $250.00 was enclosed, and a <?orrect trans¬ 
lation of said letter is as follows: 

i 

28 May! 16th, 1930. 

Mr. Otto M. Stanfield, j 

225 Broadway, 

New York, N. Y. 

7 i 

Dear Mr. Stanfield: 

Your letter of May 14th was received here in the absence 
of Dr. Vollbehr from Washington. I have notified him of 
the contents of your letter by telephone and hie has author¬ 
ized me to forward to you a check for $250.00, out of a 
series of blank checks which had already the signature of 
Dr. Vollbehr attached to it. 

Dr. Vollbehr regrets that he is not in a position to for¬ 
ward the entire balance of $500.00 of the promised amount. 
Yours very truly, 

(Signed) ANNY TISCHNER, 

Sec. to Dr. Otto H. F. Vollbehr. 

Enclosure. 

i 

This check was cashed and acknowledged Sby said Stan¬ 
field by his letter dated New York, May 23, 1930, which 
reads as follows: 
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Law Offices of Otto M. Stanfield, 225 Broadway, New York. 


Telephone: Whitehall 9460. Cable Address: “Ottomstan”. 


Dr. Otto H. F. Yollbehr, 
The Hay-Adams House, 
Washington, D. C. 


May 23rd, 1930. 


Dear Sir: 

Mr. Stanfield requested me to acknowledge receipt, with 
thanks, of the letter of your Secretary of May 16th, with 
enclosure. 

Respectfully yours, 

(Signed) ' * B. BLATT, 

Sec. to Otto M. Stanfield. 

BB. 


22. Meanwhile, a second bill had been introduced in 
Congress by Mr. Collins amending the first bill and which 
second bill is marked as follows: 71st Congress, 2nd 
29 Session, H. R. 8148, and was introduced on January 
7, 1930, in the House of Representatives, a copy of 
which bill is attached hereto marked Exhibit #2, and to 
be read as a part hereof. 

On behalf of said bill, Mr. Collins on the 7th day of Feb¬ 
ruary, 1930, delivered a speech on the floor of the House, 
copy of which speech is attached hereto marked Exhibit 
# 3, and to be read as a part hereof. 

As a result of this speech, and the publicity given to same 
throughout the width and breadth of this country, the at¬ 
tention of the nation was drawn to this collection of books, 
and that as a further result thousands of American citizens 
requested copies of the speech to be mailed to them, and 
there was such a demand for the said speech of Congress¬ 
man Collins that in all 70,000 copies were mailed to the 
various colleges, universities, libraries, professors, teach¬ 
ers, men of culture and learned in art, literature and 
science, to pastors of various religious denominations, 
many of whom wrote letters to members of Congress, and 
appeared before the meetings of the Library Committee; 
and defendant states that there were thousands of letters 
written to different members of both Houses of Congress, so 
that the bill when voted on received the unanimous vote of 
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both the House of Representatives and the Ignited States 
Senate. 

23. On the 10th day of March, 1930, hearings were held 
on this measure before the House Committee on the 
Library, and a printed copy of the report of the hearings is 
attached hereto marked Exhibit #4, and to be ifead as a part 
hereof. On May 29, 1930, Mr. Collins introduced another 
bill, known as H. R. 12696, copy of which is attached hereto 
marked Exhibit #5, and to be read as a part hereof; that 
the said bill was reported out of Committee oh the 4th day 
of June and passed unanimously on the 9 th iday of June, 
1930, by the House. i 

30 24. On March 25,1930, Senator Hirarh Bingham of 

Connecticut introduced in the United States Senate 
bill known as Senate Bill 4023, copy of whioh is attached 
hereto marked Exhibit # 6 , and to be read as a part hereof; 
that on May 29, 1930, Senator Bingham introduced a sec¬ 
ond bill in the United States Senate amending the first bill 
and which second bill is marked as follows: 71st Congress, 
2d Session, S. 4629, a copy of which bill is attached hereto 
marked Exhibit #7, and to be read as a part hereof; that 
hearings were held on said bill before the Library Com¬ 
mittee of the United States Senate on June 16, 1930; that 
the bill was reported out of the Senate Library Committee 
on June 18, 1930, a copy of the report of th 0 hearings be¬ 
ing attached hereto and marked Exhibit # 8 , and prayed 
to be read as a part hereof; that said bill j did pass the 
United States Senate unanimously on June 124, 1930, and 
that it was approved by the President of the jUnited States 
on July 3, 1930, and became a law on said lhst mentioned 
date. 

25. On July 15, 1930, defendant addressed a letter to 
said Stanfield, including the final payment of $250.00 on ac¬ 
count of the $ 1 , 000.00 mentioned hereinbefore, which let¬ 
ter was in German. A correct translation of said letter is 
as follows: 

Washington, July 15th, 1930. 

Mr. Otto M. Stanfield, 

225 Broadway, 

New York, New York. 

My Dear Mr. Stanfield : 

I still owe you $250.00, which please accept herewith by 
my check on New York. 
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I will soon sail for Europe to bring over the Bible, the 
only object that is still to be delivered. It was a hard bat¬ 
tle to the very end and yet a victorious one. As soon as I 
return from Europe, probably in September, I hope to see 
you as well as Mrs. Stanfield. 

31 Hoping that the Summer will not be too hot, I re¬ 
main, meanwhile, 

Yours cordially, 

(Signed) OTTO H. F. VOLLBEHR. 

Dr. V/AT. 

Defendant says that in reply thereto the following let¬ 
ters were received from said Stanfield, returning and en¬ 
closing said last check of $250.00, to wit: 

Law Offices of Otto M. Stanfield, 225 Broadway, New York. 

Telephone: Whitehall 9460. Cable Address: “Ottomstan”. 

July 17, 1930. 

Dr. Otto H. F. Vollbehr, 

Hotel Ambassador, 

50th Street & Park Avenue, 

New York City. 

Dear Doctor Vollbehr: 

Your letter under date of July 15th, on the stationary 
of the Hay-Adams House, but according to the postmark, 
mailed from New York on the 16th, was received by me at 
my office this morning. A check for $250.00 to my order 
was enclosed. 

In your letter (which is in German) you write me that 
you still owe me $250.00 and request me to accept this check 
in payment thereof. 

I am reluctant to believe that you would write me a let¬ 
ter which places our relationship and your obligations to 
me in a false position; but the wording of your letter is such 
that in order that the record may be clear, my rights pre¬ 
served, and no incorrect interpretation be placed upon the 
situation in the future, I am compelled to return this check 
to vou and do so enclosed herewith. 

i 

You certainly must recall that our original agreement to 
pay me 5% on the amount for which the Incunabula and 
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Gutenberg Bible was sold was subsequently increased to 
10% in consideration of my securing additional coopera¬ 
tion from other parties in order to further th(> sale. 

In our conversation before you left for Efirope in De¬ 
cember it was agreed that you would pay me! $1,000 to be 
applied to my general expenses and outlays wfiich I had in 
connection with all of the work that I have been doing with 
respect to your collection. It was definitely understood 
that such payment was not for services rendered but to 
cover my expenses and you will find myj letter to this 
32 effect written you on December 16, 192p. 

You will understand therefore that your letter of 
the 15th inst., with a check for $250.00, apparently sent to 
cover the balance of any indebtedness to me on your part 
comes as a great surprise. 

I shall expect you to fulfill your obligations to me in this 
matter, and shall be very sorry if at this stage our rela¬ 
tions should take an unfriendly turn. 

I am sending this letter to you to the Hotel Ambassador 
and if you wish to see me before your departure for Europe, 
which I am informed is to take place shortly, I shall be 
pleased to have you telephone me. j 

Yours very truly, 

(Signed) OTTO M. STANFIELD. 

OMS.B. j 


Law Offices of Otto M. Stanfield, 225 Broadway, New York. 

Jiily 18,1930. 

Dr. Otto H. F. Vollbehr, ! 

The Hay-Adams House, 

Washington, D. C. 

Dear Dr. Vollbehr: 

I returned the check for $250. received froin you yester¬ 
day to the Hotel Ambassador, together with a letter in the 
enclosed envelope, by messenger yesterday afternoon. The 
messenger was informed that you had left fof Europe and 
that your mail was to be forwarded from the Ambassador 
to the Hay-Adams House. 

Very truly yours, 

(Signed) OTTO M. STANFIELD. 

OTTO M. STANFIELD. 

OMS :B. 


i 
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These communications from said Stanfield were received 
in the defendant’s absence by his Secretary, and answered 
by his Secretary as follows: 

33 Washington, July 19th, 1930. 

Mr. Otto M. Stanfield, 

225 Broadway, 

New York, N. Y. 

Dear Mr. Stanfield : 

I am in receipt of your letters of July 17th and 18th, 
copies of which I shall forward to Dr. Vollbehr as soon as 
I know any definite address. The check for $250.00 which 
you returned was enclosed. 

Permit me to say just a few words to the fourth para¬ 
graph of your letter of the 17th: 

Whatever agreement was made between you and Dr. 
Vollbehr, I am sure it was done with the understanding, 
that it would be enacted only then, if a purchaser for Dr. 
Vollbehr’s Collection should be secured through your 
efforts, directly or indirectly. Until December last year no 
results in that direction were obtained by you. You will 
remember that Dr. Vollbehr was just getting ready to 
leave for Europe to sell his collection at auction when he 
received a copy of a bill which was introduced by Hon. 
Ross A. Collins in the House of Representatives calling for 
the purchase of the Vollbehr Collection for the Library of 
Congress. This sudden turn of things was a surprise to 
Dr. Vollbehr as well as it was to you, and you will have to 
admit, not due to any effort on your part, or any other par¬ 
ties, whose additional cooperation you may have secured 
in order to further the sale. 

When it became known that such a bill was introduced 
the people of all America expressed their desire that Dr. 
Vollbehr’s Collection may be kept in this country, and es¬ 
pecially libraries, scholars and students raised their voices 
to that effect, but no one can be singled out as having fur¬ 
thered the sale particularly. If Congress itself would not 
have recognized the necessity of purchasing Dr. Vollbehr’s 
Collection for the Library of Congress, nobody could have 
made Congress do so. 

Yours very truly, 

(Signed) ANNY TISCHHER, 

Secretary. 
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26. Defendant says that at no time did lie request or 
indicate to said Stanfield to interest himself ih the sale to 
the United States Government, or in any way indicate that 
the agreement entered into between defendant and said 
Stanfield covered any congressional legislation, action or 
sale to the Library of Congress, and that at nojtime, and as 
far as this defendant knows and believes, did said Stan¬ 
field undertake anything either directly or indirectly 

34 to further said legislation, and if said Stanfield did 
undertake either directly or indirectly j anything in 

connection with this bill, or with the sale aforesaid, he did 
so without defendant’s knowledge, approval or consent. 

27. Defendant believes and knows that said Stanfield had 
nothing whatsoever to do either with the introduction of 
said bill and with its unanimous passing of the House and 
of the Senate or with its approval by the President. 

28. This defendant further states that if, surreptitiously, 
indirectlv or otherwise unknown to this defendant, said 
Stanfield undertook to influence legislation in connection 
with the passage of the bill, pertaining to the purchase of 
the aforesaid collection, and said Gutenberg Bible, that it 
was done contrary to the wishes, knowledge and approval 
of the defendant; and defendant further stated and affirms 
under oath that in the passing of said bill, either in the 
House or in the Senate, and the purchase of said collection, 
no one was either promised or granted or phid any com¬ 
pensation or consideration, either directly or indirectly, by 
this defendant or anyone acting in his behalf.| 

29. Defendant says that prior to any arr4ngement be¬ 
tween himself and plaintiff, Stanfield, and priot* to any con¬ 
tact or acquaintance between them, defendant had pre¬ 
sented to the Library of Congress a collection of twenty 
thousand (20,000) ancient woodcuts, and another collec¬ 
tion of ten thousand eight hundred (10,800) dncient print¬ 
ers’ marks, and had become and was well acquainted with 
Dr. Herbert Putnam and with other officials and employees 
of the Library. On an occasion incident to those presenta¬ 
tions, in April, 1928, in the presence of Dr. jPutnam and 
other officials of the Library, including members of Con¬ 
gress particularly connected with the administration 

35 of the Library, members of the Press, and others, he 
offered to donate his then collection of Incunabula, 

consisting of three thousand (3,000) volumes, including the 
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Gutenberg Bible on vellum, all of which defendant valued 
at three million dollars ($3,000,000), for the sum of one 
million five hundred thousand dollars ($1,500,000), pro¬ 
vided the said collection would be taken and held intact 
by the Library of Congress, and that said Library would 
accept as a donation from him the value thereof in excess 
of the price named, to wit, one million five hundred thousand 
dollars ($1,500,000). This offer of defendant was widely 
printed and commented upon in the daily and periodical 
press. All this occurred prior to any acquaintance or con¬ 
tact between the defendant and the plaintiff, Stanfield. 
There was no acceptance of this offer at that time, nor any 
action until the introduction of the first Collins bill, on De¬ 
cember 3, 1929. 

30. Defendant states that according to the terms of the 
said bill as enacted he was to receive the sum of $1,500,000. 
for his collection of three thousand (3,000) items of 15th 
Century Books, and his copy of the Gutenberg Bible, printed 
on vellum and known as the St. Blasius-St. Paul Bible; 
and that in compliance with the terms of said bill and 
conditions of the purchase he delivered to the Library of 
Congress the 3,000 Incunabula and the Gutenberg Bible and 
has received therefor up to this date $950,000.00 cash, which 
was paid to him in the following installments, to wit: 


July 11, 1930. $300,000.00 

July 15, 1930. 300,000.00 

August 16, 1930. 350,000.00 


making a total as aforesaid of. $950,000.00 


and that there is still due him under the terms of said bill 
the sum of $550,000.00. 

31. This defendant avers that the purchase of this 
36 collection by the Government of the United States 
for the Library of Congress was due firstly and pri¬ 
marily to the efforts of the author of the bill, to wit, the 
Honorable Ross A. Collins, member of Congress from the 
Fifth District of Mississippi; to the Honorable Hiram 
Bingham, Senator from Connecticut, who introduced two 
bills in the Senate, and to Dr. Herbert Putnam, Librarian 
of the Library of Congress, and also to the thousands of 
cultured men and women, who by letter or word of mouth 
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have interested themselves in securing this valuable addi¬ 
tion to the Library of Congress of the United States. 

32. Defendant further says that he has no! intention of 
departure from the United States, nor from the juris¬ 
diction of this court as charged by plaintiff for the purpose 
of evading payment of any commission alleged to be due to 
said Stanfield, plaintiff in this cause, but quite!the contrary, 
the said defendant intends at the earliest possible moment 
to become a citizen of the United States and ja resident of 
the City of Washington in the District of Columbia, and 
that he is now residing in said District in his japartment at 
the Hay-Adams House, 16th and H Streets, N. W. 

33. And defendant, being advised by counsel, upon such 
advice, avers that he is not indebted to the plaintiff in any 
sum whatsoever on account of the complaifit herein, for 
the reasons, among others, that the agreement between the 
defendant and the plaintiff did not contemplate a sale to the 
Government of the United States, that if sajid agreement 
were construed to contemplate a sale to thO Government 
it would be illegal for the reason that it provided for con¬ 
tingent compensation contrary to the public policy in that 
regard, that the plaintiff was not directly or indirectly the 
procuring agent of the said sale or a contributing factor 

thereto; and defendant further says that the plaintiff 
37 is in no event entitled to the lien for tlie reason that 

he had no agreement and performed no service 
entitling him to a lien, and for the reason that the fund upon 
which the lien is now asserted remains in thd public treas¬ 
ury and is subject to payment at the discretion and recom¬ 
mendation of the Librarian of Congress, and' that there is 
no occasion therefore for the exertion by this Court of its 
extraordinary remedy of injunction to prevent the plain¬ 
tiff from receiving such fund as shall be paid to him upon 
the sale aforesaid to the United States. 

34. And defendant submits herewith in support of this 
answer to the rule to show cause, the affidavit 'of the Honor¬ 
able Ross A. Collins, who introduced the aforesaid Bill in 
Congress. 


3—5464a 





34 


OTTO M. STANFIELD ET AL. VS. 


AncI, having fully answered the said rule, defendant prays 
that the same may be dismissed. 

OTTO H. F. VOLLBEHR, 

Defendant. 


PEELLE, OGILBY & LESH, 

By PAUL E. LESH and 
ALFRED K. NIPPERT, 

Attorneys for Defendant. 

District of Columbia, ss: 

Otto H. F. Vollbehr, being first duly sworn, deposes and 
says that he has read the foregoing answer to rule to show 
cause and knows the contents thereof; that the facts therein 
stated upon his knowledge are true and those therein stated 
upon information and belief, he believes to be true. 

OTTO H. F. VOLLBEHR. 

Subscribed and sworn to before me this 26th day of Sep¬ 
tember, 1930. 

[seal.] R. S. HARRINGTON, 

Notary Public for the District of Columbia. 

38 & 39 Exhibit 1. 

71st Congress, 2d Session. 

H. R. 6147. 

In the House of Representatives December 3, 1929. 

Mr. Collins introduced the following bill; which was re¬ 
ferred to the Committee on the Library and ordered to be 
printed. 

A Bill authorizing the Secretary of the Treasury to pay to 
the Joint Committee on the Library the sum of $1,500,000 
for the purchase of the collection of three thousand in¬ 
cunabula to be deposited in the Library of Congress and 
known as the Herbert Putnam collection of incunabula. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled , 
That the Secretary of the Treasury is hereby authorized to 
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pay to the Joint Committee on the Library, out of any money 
in the Treasury not otherwise appropriated, the sum of 
$1,500,000 to be by them applied to the purchase of the col¬ 
lection of three thousand incunabula, now o^ned by Doctor 
Otto H. F. Vollbehr, of Berlin, Germany, and that said col¬ 
lection be deposited in the Library of Congrejss and remain 
a part thereof, to be known as the Herbert Putnam col¬ 
lection of incunabula. 

I 

40 & 41 Exhibit 2. 

I 

71st Congress, 2d Session. 

H. R. 8148. 


In the House of Representatives January 7, 1930. 

Mr. Collins introduced the following bill; |which was re¬ 
ferred to the Committee on the Library and ordered to be 
printed. 

| 

A Bill authorizing the Secretary of the Treajsury to pay to 
the Joint Committee on the Library the sum of $1,500,000 
for the purchase of the collection of four! thousand five 
hundred incunabula, to be deposited in tjhe Library of 
Congress and known as the Herbert Putnam collection 
of incunabula. 

j 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled , 
The the Secretary of the Treasury is hereby authorized to 
pay to the Joint Committee on the Library, out of any money 
in the Treasury not otherwise appropriated, the sum of 
$1,500,000 to be by them applied to the purchase of the col¬ 
lection of four thousand five hundred iiicunabula, now 
owned by Doctor Otto II. F. Vollbehr, of Berlin, Germany, 
which collection includes the copy of the Gutenberg Bible on 
vellum from the Saint Paul Monastery in jCarinthia, and 
that said collection be deposited in the Library of Congress 
and remain a part thereof, to be known as the Herbert Put¬ 
nam collection of incunabula. 


i 

! 
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42-48 Exhibit 3. 

(Not printed at Government expense) 

Congressional Eecord. 

Seventy-first Congress, Second Session. 

The Vollbehr Collection of Incunabula. 

Speech of Hon. Eoss A. Collins, of Mississippi, in the 
House of Eepresentatives, Friday, February 7, 1930. 

Mr. Collins : Mr. Speaker, ladies and gentlemen of the 
#####** 


49 & 50 Exhibit 4. 

Vollbehr Collection of Incunabula. 

Hearing before the Committee on the Library, House of 
Eepresentatives, Seventy-first Congress, Second Session, 
on H. E. 6147, a bill authorizing the Secretary of the 
Treasury to pay to the Joint Committee on the Library 
the sum of $1,500,000 for the purchase of the collection 
of three thousand incunabula to be deposited in the Li¬ 
brary of Congress and known as the Herbert Putnam 
Collection of Incunabula. 

March 10,1930. 

United States Government Printing Office, Washington: 

1930. 

51 Vollbehr Collection of Incunabula. 

Monday, March 10, 1930. 

House of Eepresentatives, 

Committee on the Library, 

Washington, D. C. 

This committee met at 10:30 a. m., Hon. Eobert Luce 
(chairman) presiding. 



OTTO H. F. VOLLBEHR. 


37 


! 


The Chairman: The committee will come to order. The 
committee has before it this morning H. R. 6147, a bill 
authorizing the Secretary of the Treasury to pay to the 
Joint Committee on the Library the sum of !$1,500,000 for 
the purchase of the collection of 3,000 incrinabula, to be 
deposited in the Library of Congress and to be known as 
the Herbert Putnam collection of incunabula’ 

It is a brief bill, and so I shall read it. 

Be it enacted by the Senate and House of Representatives 
of the United, States of America in Congress assembled. 
That the Secretary of the Treasury is hereby authorized to 
pay to the Joint Committee on the Library, out of any 
money in the Treasury not otherwise appropriated, the sum 
of $1,500,000 to be by them applied to the purchase of the 
collection of three thousand incunabula, now owned by Doc¬ 
tor Otto H. F. Vollbehr, of Berlin, Germany, and that said 
collection be deposited in the Library of Cohgress and re¬ 
main a part thereof, to be known as the Herbert Putnam 
collection of incunabula. 

Lest I forget it, I would say here that if this bill is re¬ 
ported, it should have an amendment in the, matter of the 
appropriation, because, under the rules of the House, no 
legislative committee is authorized to make ! an appropria¬ 
tion and a point of order would lie against the bill. That, 
however, is a matter easily changed. 

The subject of the bill has been made familiar, of course, 
to everybody in the room and widely through the country 
by the very admirable address of Representative Collins, 
who introduced the bill, and through the discussion, by the 
press, of the subject matter. 

Doctor Putnam is, of course, vitally interested in the 
bill. He is not here this morning by reason of the fact that 
the bill contemplates an honor to him and he modestly 
refrains from taking any part in the matter for that rea¬ 
son, with the admirable sense of propriety that has distin¬ 
guished his relations to Congress ever since! his occupancy 
of the position he now holds. 

It will be fitting, however, to place before'the committee 
his view in the matter. Not in detail, but in substance, it is 
to the effect that the Library would rejoice at receiving 
such a collection as this; that books, objects pf art, and col¬ 
lections of various sort that the Government has not felt 



38 


OTTO M. STANFIELD ET AL. VS. 


it should buy, have hitherto been given to the Library 
through the generosity of individuals; that such generosity 
is to be encouraged; but that the committee should 
52 consider the question of whether, with the other 
pressing needs of the Library, it should ask Con¬ 
gress to engage in expenditure of this type, and whether, if 
Congress is disposed to put at the command of the Library 
a fund of this magnitude, it could best be used for this pur¬ 
pose or for some purpose more closely related to the day- 
to-day work of the Library. 

I think I can usefully quote here from one of his state¬ 
ments in the matter. 

In the development of the collections, however, a line of 
policy must be drawn, not as against what would be appro¬ 
priate, for all worthy literature and all significant forms of 
it are appropriate, but as against what can warrant ably be 
sought from the public funds. 

No feasible expenditure from such funds would place the 
Library upon a par wfith the great libraries abroad in re¬ 
spect to the great rarities of printing or the manuscripts 
prior to the invention of printing. It would not place it on 
a par with certain collections in this country; for instance, 
the Library of J. Pierpont Morgan or of Henry E. Hunt¬ 
ington (upon which latter the owner spent over twenty-five 
millions). The possession of the Vollbehr collection would 
leave it still 1 inferior even in that type of material. 

Were a million and a half (from public funds) conceiv¬ 
ably available for its collections, the sound application of 
it would be to the distinctive purposes to which it has set 
itself; the development in the various departments of 
knowledge and culture of collections embracing in their 
subject matter, even if less distinguished in their biblio¬ 
graphic form, which will serve American scholarship and 

culture in wavs and in a measure in which other American 
•/ 

libraries fail to serve them adequately. 

I might say that to my own view this correspondence ex¬ 
presses the nature of the question before us this morning 
and I would suggest to witnesses that the chief reason or 
occasion for persuading the committee can be put in one 
question—should we advise Congress to spend a million 
and a half dollars in this particular direction when the 
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needs of the Library in other directions are yery consider¬ 
able. 

I would also call attention to the fact that there is pend¬ 
ing before the House a bill authorizing the appropriation 
of $6,500,000 for an extension of the Library by the erec¬ 
tion of a new building at the east. For the jcommittee to 
ask for a million and a half on top of that at just this junc¬ 
ture is a serious matter to which the committed will have to 
give their earnest consideration. 

Mr. Collins, will you take charge of the presentation? 

Mr. Collins: I would suggest, Mr. Chairmah, Mr. Strong, 
of the New York Bar Association, is the first witness. 

Statement of Charles H. Strong , Secretary Association of 
the Bar of the City of New York .j 

The Chairman: Give your name to the reporter, please. 

Mr. Strong: Charles H. Strong, Secretary Association of 
the Bar of the City of New York. I added the words “Sec¬ 
retary of the Association of the Bar of t he I Citv of New 

•/ i * 

York” merely by way of identification. I would not wish 
it understood that that association has considered this bill 
or has any specific interest in the acquisition of a superb 
collection of this character. I personally, however, am a 
citizen of this country, and as a lover of bojoks and a be¬ 
liever in the acquisition of such collections,! deeply inter¬ 
ested in it. 

I want to say in these days of, one might i say reflection 
upon the paid public lobbyist, some of ■ which is just, 
53 and some of which is rather indiscriminate, that I 
am not a paid public lobbyist, that my connection 
with this, although I am a lawyer, is purely casual, per¬ 
sonal, and social. I came to know Doctor Vollbehr through 
a friend in New York and came to see some of his books 
in that way, and that is all. I wish very much that some of 
the books I saw were here this morning, for it would serve 
to enliven your imagination and to inform y|ou as to what 
this collection really is. ■ | 

I think that the gentlemen of the committee will remem¬ 
ber that I called on each of them at their offices a few weeks 
ago, just to present myself and to state that jl wished very 
much that the committee would consider thiis bill. I hap¬ 
pened to be in Washington at that time, and II did not sup- 
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pose that I would be here again, or, indeed, did I reflect 
that the bill might have the attention of public hearings. 
I mention that only because I wanted you to remember that 
I was so much interested in it that I called on you and 
spoke about it. 

I am not a technical librarian. We possess, perhaps, the 
third greatest law library in the world. Indeed, I have no 
doubt that it is the third, if not higher in rank. When I say 
“we” I mean the Association of the Bar of the City of New 
York. The two libraries that rank above us are the Har¬ 
vard Law School library and the National Library of Con¬ 
gress. Perhaps the Harvard law library ranks above us in 
value of the collection—the Congressional Library in num¬ 
ber of books. As a practitioner’s library that of the Bar 
Association of New York, perhaps, is the best. I speak of 
that because I am in the atmosphere of books. I want 
greatly to see the Law Library of Congress enlarged; and 
I understand that there is something in the air in that re¬ 
spect. I would not wish to see funds so used as to preclude 
that. 

Something was said by you in your opening remarks 
about the desirability of encouraging private owners of 
great collections to give them to the country through the 
medium of the National Library. I believe in that thor¬ 
oughly. What has been given has been splendid. I wish 
more could be given. I have no doubt, how’ever, that those 
gifts that were made were gifts of love and prompted by 
patriotism, and were purely voluntary and out of the blue. 

This situation, however, is so different that I wish to 
speak of it in this light: Here is a measure pending before 
Congress. Through the instrumentality of Mr. Collins of 
Mississippi it has received national attention. Everyone 
is—I say everyone—everyone interested in books particu¬ 
larly is talking about this. The press has been amazingly 
full of it. It is what the press does not ordinarily consider 
news. But, somethovr, this seems to be news and it seems 
to be news because the country realizes that we have been 
rather arid in respect of such things at Washington through 
the instrumentality of Congress, and that here is an op¬ 
portunity about to be lost if not availed of; for I take it 
that this collection will be dissipated at public auction if 
it is not disposed of in this way. The acquisition by Con- 
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gress of this collection would be an encouragement to pri¬ 
vate donors, such as you spoke of. Having received this 
attention, having had public hearings beford a committee, 
if there should be an adverse report or no report at all, it 
would lead not to encouragement of private donors but 
would certainly work to the discouragement of private 
donors. 

54 I cannot imagine that it would be lively that, after 
all of this, failure to approve would lead to encour¬ 
agement; on the other hand, it would lead private donors 
to think, ‘ 4 This is not our opportunity. ’ ’ I am afraid they 
would think that if it had been so completely explained to a 
distinguished committee like this, interested above many 
things, perhaps above all things, in the upbuilding of the 
library—that if it should fail to receive your support, the 
collection was not worthy. Collections as large as this could 
not readily be made by any individual or number of indi¬ 
viduals. It w’ould be difficult to assemble I them for the 
purpose. 

In the past—I do not know, but I have heard—there have 
been times when Congress could have acquired such notable 
things as Washington’s Farewell Address g n d perhaps a 
part, if not all, of Washington’s library, and the Bancroft 
collection and others, but time went by and jthey were not 
obtained. 

I do hope that if this is an opportunity—ahd it certainly 
seems to be not only an opportunity but the last opportunity 
to obtain this collection, and this committee has any doubt 
about the use of this money as contrasted with other use 
that might be made of it—it will resolve that doubt in favor 
of this appropriation. 

You have said, Mr. Chairman—and, of course, it is as 
sound as it can be—that there are needs of this money for 
other purposes; that there are buildings in sight; that there 
are books to be bought that are essential. Of course there 
are on this date in March, 1930; but there ahtays have been 
and there always will be. I have sat on committees making 
up budgets for organizations, and we all kgow that there 
never is a time in any institution when it does not need 
money. The only question is, How can we get it and what 
is the best use to be made of it? It seeijas to me, Mr. 
Chairman, that if there is a doubt about this, in view of 
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what has transpired in the country and in the Congress in 
the past with regard to such collections as this, that you 
will do right if you resolve any doubt in favor of this ap¬ 
propriation. 

The Chairman: There is one feature to which I would be 
glad to have you address yourself for a moment: The Li¬ 
brary of Congress—and I use the full name to call atten¬ 
tion to the fact that this is the Library of Congress—has 
been primarily maintained for the benefit of the law-making 
branch of our Government going on now for a century and 
a quarter; that it has not engaged in the purchase of col¬ 
lections that have their chief value through—it is not right 
to call it motives of curiosity; in fact, I hardly know’ exactly 
howr to term it—but w 7 e will say articles of the museum 
nature. We have in the Smithsonian Institute, or under 
its care, a National Gallery of Art, where the purchase of 
works of art w’ould undoubtedly be justified on the ground 
of their artistic interest rather than their cultural interest, 
if I may so phrase it. 

I wanted to bring out the fact that w-e are asked to in¬ 
stitute a new’ policy here; that there is a principle at stake 
which may have very serious consequences; that w r e must 
decide w’hether w’e desire to embark upon the collecting 
feature of cultural life. 

Mr. Strong: Mr. Chairman, you have asked me a ques¬ 
tion which, as I look about the room, I realize can be an- 
swrered by others probably better than by me. I see some 
notable figures here with respect to libraries and the 
55-58 particular quality of this collection. I am glad you 
have asked the question, and that everyone in the 
room has hekrd it; and I hope those w 7 ho wall follow 7 me will 
attempt to answer it. 

The only thing I can say about it is that as I understand 
it this is not in any real sense a set of museum pieces. It 
is not a collection that belongs in the famous Morgan li¬ 
brary on Thirty-seventh Street, New York City; it is not 
even a collection w’hich belongs to the ordinary public 
library where people come to read ordinary books on ordi¬ 
nary subjects. It is different from either of those; it oc¬ 
cupies a kind of middle ground. It, as you realize, covers 
books that were written in the last half of the fifteenth cen¬ 
tury or about that time, roughly speaking; and the last half 
of the fifteenth century embraces the period covering the 
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discovery of America. I pass over the Reformation period 
and other incidental features. I understand jthat this col¬ 
lection is a great cross section of information into the 
knowledge of the world as it existed in Europe and in 
America prior, and at the time of, and imnjiediately sub¬ 
sequent, to the discoveries of Christopher Columbus. That 
being the case, I fancy that it has an utilitarian value, not 
only to the scholar in Washington, but to the scholar in 
Congress; and to the students of history whom I am told 
frequent this library in very great numbers. | I would pre¬ 
fer that someone else answer your question. 

The Chairman: I hope you will understand Mr. Strong, 
and that the others who are to speak will als,b understand, 
that any questions I may ask are not prompted by any 
spirit of hostility. 

Mr. Strong: I understand that. 

The Chairman: But in view of the fact thait a committee 
hearing furnishes the opportunity to anticipate questions 
that will be asked on the floor of the House, hnd furnishes 
even friends of measures—warm friends of pleasures, per¬ 
haps—the ammunition with which to make defense at some 
later date. Thank you, Mr. Strong. 

Statement of Dr. Pierce Butler, of the Newberry Library, 

Chicago, 111. 

Doctor Butler: As I understand it, I can dnlv sav three 
things to you that will have any relation to the matter: The 
first is the matter of my competence to speak :to you on this 
subject; the second 

i 

• i 

# # # # # *! # 

j 

59-67 Doctor Butler: I do not know the percentage, but 
there is a surprisingly large number df books in the 
vernacular languages. 

Mr. Hooper: Have you examined the collection yourself, 
Doctor Butler? 

Doctor Butler: I saw the collection first in the spring of 
1926, again in September, 1926, and again ip 1928. I have 
also studied the catalogue carefully upon several occasions. 

Mr. Hooper: From which standpoint would they be of 
the more value, from the standpoint, as Mr. Duce expressed 


i 

i 
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it a while ago, from the standpoint of being a reservoir of 
research and study- 

Doctor Butler: A great deal has been said, and more 
probably will be said, about the rarity value of this col¬ 
lection. 

Mr. Hooper: That is mostly the value, is it not? 

Doctor Butler: That is the reaction that most people 
would probably get from seeing them; yes. Yet, in my 
opinion, the value of the collection comes not so much from 
its rarity value as from the fact that it is such a reservoir 
for research and study. 

The Chairman: Thank you. Doctor Butler. 

The Chairman: Mr. Collins, I think it would be well 
either for you yourself or for some witness to put before 
us the exact nature of this collection—I mean statistically. 
I have brought in here, for example, one of the printer’s 
marks. We would like to know approximately what are 
actual books, and what is in the nature of these printer’s 
marks. 

Mr. Collins: You mean some man who knows the cata¬ 
logue; is that it? 

Mr. Hooper: If we could have some insight into the cata¬ 
logue—not, of course, in detail, but as to the general char¬ 
acter of the books, it would be interesting. 

The Chairman: You see what we have before us now is 
merely the specification “3,000 incunabula.” It would be 
of use to us to have a general idea of the classification. 

Mr. Collins: The catalogue has been furnished the 
library; and I understand that Mr. Ashley and Martel are 
going over it, or have gone over it. 

In addition to that, I think a great many of these gentle¬ 
men have examined the catalogue and many of the books 
in it. 

Statement bf Dr. George P. Winship. Associate Librarian, 
Harvard Library, Cambridge, Mass. 

Doctor Winship: I think the confusion will be cleared up 
if I point out that Doctor Vollbehr presented to the Library 
of Congress a collection of printers’ marks; and there is 
every reason to believe that this photograph w’as taken 
from a collection which is a gift from Doctor Vollbehr to 
the Library of Congress which has no relation whatsoever 
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i 
l 

i 

to the matter before us at the present moment. This is 
something quite different. 

The Chairman: I know it to be a copy of oiie of them in 
the Library, but I was not certain whether he had given 
them all the printers ’ marks of his collection!, or whether 
some were included in the subject matter befojre us now. 
Doctor Winship: Doctor Vollbehr has made several col¬ 
lections in the course of his life. One was just a col- 
68-72 lection of these printers’ books, but that is the 
library which is catalogued, and which we are all 
thinking about, and the only library we know. There has 
been nothing taken out, and nothing added to it. 

Statement of Adolph S, Oho, of the Hebrew Vnion College 

Library, Cincinnati, Ohio. 

Mr. Oko: Mr. Chairman, you ask: Shall thb Library of 
Congress wait 


# * # # * # 


* 


73 Statement of Dr. George F. Bowermdn, Librarian 
of the Free Public Library of the District of 
Columbia. 

Doctor Bowerman: Mr. Chairman, I can not qualify as 
an expert in incunabula in any sense of the word. 


* 


74-81 


After Recess. 


The committee resumed the hearing at 2:10 |o’clock p. m., 
at the conclusion of the recess. 

The Chairman: The committee will come to order. 

Before resuming the hearing of the witnesses, I wish to 
say that the committee has received sundry letters and 
telegrams in support of this measure and, without taking 
the time to read them, I will insert at least the! names in the 
record, and possibly extracts from some of them. 

82 & 83 Statement of Dr. Otto Heller , of | Washington 

University of St. Louis, Mo. 

i 

Doctor Heller: Mr. Chairman, I am professor of modern 
European literature and dean of the graduate school of 
Washington University, St. Louis. 
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I should like, if I may, to contradict my predecessor on 
the witness 

******* 

i 

84 Statement of Lester Douglas, Director of Arts and 
Typography, Journal of Commerce of the United 
States, and Nation’s Business. 

Mr. Douglas: Mr. Chairman, I should like to say a word 
from the point of view of the practical designer, the work¬ 
ing artist and director of artists in commercial work: 

******* 


S5 & 86 Statement of John Clyde Oswald. 

The Chairman: State your full name to the reporter, 
Doctor Oswald; I believe you have already. 

Mr. Oswald: I have. However, I ought to disclaim any 
right to the title of 44 doctor’* in this distinguished company 
of librarians. 

******* 

87 &88 Statement of Mrs. J. Borden Harriman, Washing¬ 
ton, D. C. 

Mrs. Harriman: I am very glad to come here and ex¬ 
press my 

******* 

89-108 Statement of Representative Ross Collins. 

Mr. Collihs: You have heard these distinguished experts 
on incunabula—librarians, collectors, authors, and biblio¬ 
philes—testify unanimously to the great value of the Voll- 
behr collection and the desirability of the Congress pur¬ 
chasing it for the Congressional Library and depositing it 
there in honor of Doctor Putnam, in honor of his 30 years’ 
service to Congress and the Nation. I am sure that many 
more citizens would like to have come here to-day and 
added their testimony to this we have heard. 

The response from all over the country in favor of the 
purchase of the Vollbehr collection by Congress has been 
truly inspiring—not a discordant note; not a dissenting 
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vote; each and every person who has written to me ap¬ 
proves heartily of the purchase, and appeal? to the Con¬ 
gress to pass the bill to keep the collection in pur Library. 

With your permission, I should like to crystallize some 
of this sentiment and present it to you in the form of ex¬ 
cerpts from the letters of many who would like to have been 
here but were deprived of that privilege. 

Dr. George Lang, of the University of Alabama, states: 

* * # # * * * 

109-115 Statement of Dr. A. Edward Newtdn. 

i 

The Chairman: Mr. Newton, you are intrpduced to us, 
sir, as Doctor Newton. 

Mr. Newton: Yes, sir. 

The Chairman: The implications of that word are pe¬ 
culiarly happy in a hearing of this sort, but I am inclined to 
think that it would be still more helpful if we liet it be better 
known that you are a successful man of business affairs 
who has taken up the pursuit of collecting bopks. 

Mr. Newton: Yes, sir. 

The Chairman: I have complete confidence that the other 
members of the committee, like myself, have!enjoyed your 
delightful writings on this subject and appreciate that you 
are an expert in this field, but inasmuch as these hearings 
are likely to have much influence on the Meihbers of Con¬ 
gress, I think it vrould be well to have you set forth addi¬ 
tionally your own long acquaintance with the field of rare 
books, and you will help us considerably, in the course of 
your testimony, by dealing particularly with the financial 
side of it, because we must present to Congress the prac¬ 
tical as well as the cultural side of the matter, and we have 

not vet had much information as to the actual! worth of this 
* ! 

collection, as viewed by a collector thoroughly acquainted 
with the whole range of that subject. 

Mr. Newton: I shall be able to do that. 

For the record I mav state that I am A. Edward Newton. 
I have three honorary degrees from three ; different col¬ 
leges, but I never use them. I think of myself as a success¬ 
ful manufacturer of electrical apparatus. 

I have always been interested in the collecting of books. 
I am, unluckily, almost 66 years of age, and I have been col¬ 
lecting books with such intelligence and meahs as I possess 
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for about 45 years. I own, myself, only a few examples of 
incunabula. My own field, is English books. 

#*##*## 

116 Mr. Oko: If you would let me select, I promising 
not to select more than 100 items and not to select a 
single item of which I have already a copy, and I may only 
select 100 items and exclude the Gutenberg Bible, I would 
make available—I have not the money myself—but I would 
make available $300,000. 

Mr. Collin^: That is all we have to present, Mr. Chair¬ 
man. We have some of these books here that you may be 
interested in examining. 

Doctor Wihship: Here is one of the books [exhibiting] 
with the catalogue description. Each book in the collection 
is accompanied by a catalogue description of this character, 
so that the only expense of cataloguing to which the 
Library of Congress need be put is the translating of Doc¬ 
tor Vollbehr’s method of cataloguing into the recognized 
formula of the Library of Congress. 

The Chairman: We will formally call the meeting ad¬ 
journed, and we thank you for your contributions. 

(Whereupon, at 3 o’clock p. m., the hearing was closed.) 
117-121 Exhibit 5. 

Union Calendar No. 440. 

71st Congress, 2d Session. 

H. R. 12696. 

(Report No. 1769.) 

In the House of Representatives. 

! May 29th, 1930. 

Mr. Collins introduced the following bill; which was re¬ 
ferred to the Committee on the Library and ordered to be 
printed. 

June 4, 1930. 

Committed to the Committee of the Whole House on the 
state of the Union and ordered to be printed. 
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A Bill Authorizing an Appropriation for the Purchase of 
the Vollbehr Collection of Incunabula. 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That for the purpose of acquiring for the Library of Con¬ 
gress the collection of fifteenth century books known as the 
Vollbehr collection of incunabula and comprising three 
thousand items, together with the copy on yellum of the 
Gutenberg fortv-two-line Bible known as the Saint Blasius- 
Saint Paul copy, there is hereby authorized to be ap¬ 
propriated, out of any money in the Treasury not other¬ 
wise appropriated, the sum of $1,500,000, |or so much 
thereof as may be recommended by the Librarian of Con¬ 
gress in an estimate submitted for the purposq. 

122-126 Exhibit 8. 

i 

Calendar No. 998. 

I 

| 

71st Congress, 2d Session, Senate, Report No. 965. 

Purchase of Vollbehr Collection of Incunabula. 


June 18, 1930.—Ordered to be printed. 

i 

I 

Mr. Fess, from the Committee on the Librajry, submitted 
the following report: 

I 

[To accompany H. R. 12696.] j 

| 

The Committee on the Library, which has h^id under con¬ 
sideration the bill (H. R. 12696) providing for the purchase 
of the Vollbehr collection of incunabula, havibg considered 
the same, do recommend that the bill pass. iThe facts are 
set forth in the hearing on a similar Senate ;bill (S. 4629) 
which is appended hereto and made a part of this report. 

Hearing Before the Committee on the Library, United 

States Senate, with Regard to the Purchase of the 

Vollbehr Collection of Incunabula, June 16j 1930. 

i 

Present: Senator Simeon D. Fess (chairman), Senators 
Frederick H. Gillett, Hiram Bingham, Kennbth McKellar, 

4—5464a 
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Alben W. Barkley, and Elmer Thomas, members of the 
committee; Mr. Herbert Putnam, Librarian of Congress. 

Statement of Herbert Putnam, Librarian of Congress. 

The committee was called to order by the chairman. 

The Chairman: There are several bills which I want to 
take up this morning and one is H. R. 12696, authorizing an 
appropriation for the purchase of the Vollbehr collection 
of incunabula, which is identical with the Senate bill S. 
4629, introduced by Senator Bingham. There was some 
difference in the bills- 

Mr. Putnam: It was the first House bill that had some 
different features. The bill reported out from the House 
committee is the same as the second one introduced in the 
Senate by Senator Bingham. 

The Chairman: I would like to state for the record that 
I have not given approval of this proposal—rather, had ex¬ 
pressed disapproval—on the grounds that it was an ex¬ 
penditure of public money that might be used or employed 
for better purposes, and that this collection could be, or 
might be, secured by some public-spirited men if we only 
knew who they are—many of them are in the country—who 
would be glad to purchase a collection of this sort and pre¬ 
sent it to the Library. I thought I was expressing the at¬ 
titude of those who were most intimately associated with 
the Library when I took this position, but I find the inter¬ 
est has been so widespread that I could not resist giving a 

*#*#*=*# 


127 Extension of Temporary Restraining Order. 

Filed September 27, 1930. 
#-*****# 


The above matter having come on for hearing on pro¬ 
ceedings for injunction pendente lite and on rule to show 
cause why injunction pendente lite should not be granted, 
and counsel having been heard, and the court being unpre¬ 
pared forthwith to adjudge the matter, and the temporary 
restraining order issued herein on September 18,1930, with¬ 
out notice, expiring on September 28, 1930, and it appear- 
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ing to the court that the same reasons exist for extending 
the existing restraining order for another period of three 
days, it is, this 27th day of September A. D. 1930, 

Ordered, That the temporary restraining o|rder granted 
herein on September 18, 1930, is hereby, for good cause 
shown, extended for three days from Septeniber 28, 1930, 
and the defendant Otto H. F. Vollbehr is hereby restrained 
and enjoined from demanding or receiving, by himself or 
through any other person, from the United States or any 
officer thereof, any warrant, check, draft, or qrder in pay¬ 
ment of any sum or sums or any part of any I sum or sums 
due him and remaining unpaid to him by the United States 
or any officer thereof on account of the purchase from him 
by the United States for the Library of Congress of the 
Vollbehr Collection of Incunabula and the Gutenburg Bible 
authorized by the Act of Congress approved July 3, 1930, 
to be purchased and acquired for the Library; of Congress, 
except by order of this Court. This temporary restraining 
order as now extended is to expire on October 1st, 1930, 
unless otherwise ordered by this Court. 

O. R. LUSHING, 

Justice. 

Issued September 27, 1930, 11:30 A. M. j 

O. K. as to form. 

PAUL E. LESH, 

A tty. Deft. \ 

i 

128 Injunction Pendente Lite. 

i 

Filed September 29, 1930. j 

* • • • • * | • 

i 

This cause came on to be heard at this term, on proceed¬ 
ings for injunction pendente lite and on rule ito show cause 
why injunction pendente lite should not be, granted, and 
thereupon, upon consideration thereof, it is |this 29th day 
of September, A. D. 1930, 

Ordered, That the defendant Otto H. Fi Vollbehr, is 
hereby restrained and enjoined from demanding or receiv¬ 
ing, by himself or through any other person, from the 
United States or any officer thereof, any warrant, check, 
draft or order in payment of any sum or sumis, or any part 
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of any sum or sums due him and remaining unpaid to him 
by the United States or any officer thereof, on account of 
the purchase from him by the United States for the Library 
of Congress of the Vollbehr Collection of Incunabula and 
the Gutenburg Bible authorized by the Act of Congress ap¬ 
proved July 3,1930, to be purchased for the Library of Con¬ 
gress, except such sum or sums due to him on account 
thereof as will not reduce the sum owing to him to an amount 
less than One Hundred Seventy-five Thousand Dollars 
($175,000.00), except by order of this Court; provided 
plaintiff give security or undertaking with surety approved 
by the Court in the maximum liabilitv of Twenty-two Thou- 
sand Five Hundred Dollars ($22,500.00) conditioned upon 
the payment of such costs and damages as may be incurred 
by defendant if he be found to have been wrongfully en¬ 
joined or restrained hereby. 

129 This order is granted because, the premises con¬ 
sidered, it appears that plaintiff avers a lien upon the 
sum due the defendant as the purchase price of the said 
collection of Incunabula and the said Gutenburg Bible and 
because the payment of the entire amount due to the de¬ 
fendant and the receipt thereof by him would make possible 
the removal by the defendant, a nonresident and an alien, of 
the entire sum from the jurisdiction of this court and from • 
the United States prior to final adjudication and decree in 
this cause. This order is without prejudice to the renewal 
of the defendant’s contention that the bill of complaint does 
not state a cause of action, by motion to dismiss or other¬ 
wise as the defendant may be advised. 

That this order replaces the restraining order issued 
herein September 18,1930, and extended herein September 
27, 1930, and the same is hereby dissolved. 

O. R. LUHRING, 

Justice. 


130 Injunction Undertaking. 

Filed September 29, 1930. 
******* 

Otto M. Stanfield, the plaintiff, and United States Fidelity 
& Guaranty Co., surety submitting ourselves to the juris¬ 
diction of the Court, hereby undertake for ourselves and 
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each of us, our and each of our heirs, executors, adminis¬ 
trators, successors, and assigns, to make good to the de¬ 
fendant all damages not to exceed the sum of! Twenty-two 
thousand five hundred dollars ($22,500) by him suffered 
or sustained by reason of wrongfully and inequitably suing 
out the injunction in the above-entitled cause, and stipulate 
that the damages may be ascertained in such nianner as the 
Court shall direct, and that, on dissolving the injunction, 
the Court may give judgment thereon against the principal 
and surety for said damages in the decree dissolving the in¬ 
junction, or in a further decree after ascertainment of the 
amount of said damages. 

OTTO M. STANFIELD, 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, ! 

By L. L. PERKINS, [corporate seal.] 

Attorney-in-fact. 

I 

i 

Approved September 29th, 1930. 

0. R. LUHRING, j 

Justice. | 


Surety qualified and execution in accordance with written 
authority on file in this office. 

FRANK E. CUNNINGHAM, 

Clerk , 

By HARRY M. HULL, j 

Asst. Clerk. 
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Motion to Dismiss Bill. 
Filed October 2, 1930. 


* 


* 


* 


Comes now the defendant by his attorneys and moves 
the court to dismiss the bill of complaint herein, and for 
grounds of this motion respectfully shows toj the Court: 


j 

1. That it does not appear from the bill! of complaint 
that a purchaser was secured for the collection of Incu¬ 
nabula and the Bible referred to in the billj of complaint 
through the services, efforts or instrumentality of the 
plaintiff, and it appears that it was only in such event that 


I 


i 

i 

i 
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anything would become due to the plaintiff upon the agree¬ 
ment relied on. 

2. That the agreement relied on by the plaintiff did not 
contemplate a sale to the Government of the United States. 

3. That if said agreement contemplated a sale to the 
United States, it was illegal for the reason that it provided 
for contingent compensation for the procurement of a sale 
to the Government requiring legislation to authorize the 
same, contrary to the public policy in that regard. 

4. That it does not appear that the plaintiff had such an 
agreement or rendered services of such character as would 
entitle him to any lien to secure or enforce such compensa¬ 
tion as may be due him. 

5. That the fund upon which the plaintiff asserts a lien 
is in the public treasury, and was not therefore subject to 
assignment or transfer at the time plaintiff claims his lien 
attached thereto, but remains subject to payment at the 
discretion of the proper officials of the Government, whose 
action in the matter is not to be interfered with by an 
assertion of a lien by the plaintiff. 

6. That the said bill of complaint does not state a cause 
of action. 

ALFRED K. NIPPERT, 
PEELE, OGILBY and LESH, 
By PAUL E. LESH, 

Attorneys for Defendant. 


To Cooke & Beneman, Esqs., 

Attorneys for Plaintiff: 

Please take notice that the foregoing and annexed mo¬ 
tion to dismiss will be for hearing on Friday, October 10, 
1930, at ten o’clock A. M., or as soon thereafter as counsel 
can be heard. 

ALFRED K. NIPPERT, 
PEELE, OGILBY & LESH, 
By PAUL E. LESH, 

Attorneys for Defendant. 

Service of the foregoing motion and notice acknowledged 
this 2nd day of October, 1930. 

LEVI COOKE, 

COOKE & BENEMAN, 

Attorneys for Plaintiff. 
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132 Order Overruling Motion to Dismiss Bill. 

i 

Filed October 14, 1930. j 

# * * * # # ! # 

i 

j 

This cause came on to be heard on motion to dismiss the 
bill of complaint, at this term; and thereupon, upon con¬ 
sideration thereof, it is, this 14th day of Octqber, 1930, ad¬ 
judged, ordered and decreed as follows: 

That the said motion to dismiss be and! the same is 
hereby overruled, without prejudice to the renewal by the 
defendant of the contentions made in support thereof, and 
with leave to the defendant to file answer to the said bill 
of complaint within ten days; and upon the! coming in of 
the answer the case shall forthwith be upon the trial calen¬ 
dar of the present term with leave to either party hereto 
to move to advance the same for final hearing. 

W. HITZ, 

Justice. 

Satisfactorv as to form. 

PEELLE, OGILBY and LESH, ! 

By PAUL E. LESH, j 

Attorneys for Defendant. | 

i 

133 Answer to Bill of Complaint. ! 

Filed November 5,1930. ! 


*#**##!# 


Comes now the defendant, Otto H. F. Vollbehr, and with¬ 
out waiving his objections and exceptions to the bill of com¬ 
plaint based on the insufficiencies thereof, arid particularly 
without waiving those stated in the motion to dismiss here¬ 


tofore filed herein, but expressly renewing 
answer to the bill of complaint herein says: 


the same, for 


1. Defendant admits the citizenship and residence of the 
plaintiff as alleged in the first paragraph of the bill of com¬ 
plaint. 

2. Defendant admits the citizenship of the defendant as 
alleged in the second paragraph of the bill of jcomplaint, but 
denies that his presence in Washington, District of Colum¬ 
bia, was when the said bill was filed, or is, with any inten- 
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tion of quitting the District of Columbia in the near future, 
as more fully hereinafter appears. 

3. Defendant admits that he was at the times referred to 
in the bill of complaint the owner of what is known as the 
Vollbehr Collection of Incunabula, comprising three thou¬ 
sand volumes of Fifteenth Century books, including the 
Gutenberg forty-two line Bible printed on vellum, known 
as the St. Blasius-St. Paul copy. 

4. Defendant admits that on or about the 17th day of 

May, 1929, he entered into an agreement with the 
134 plaintiff which was embodied in a letter written by 

the plaintiff to him to the effect that if through plain¬ 
tiff’s efforts or instrumentalitv, directlv or indirectlv, a 
purchaser should be secured for defendant’s Incunabula 
collection, the defendant would pay to the plaintiff five per 
cent of the gross amount received for the collection, as and 
when payments, and in such form, if stocks, bonds or other 
satisfactory securities, were made to the defendant, and 
that plaintiff understood the defendant desired the collec¬ 
tion to remain intact, but that if conditions or circum¬ 
stances should change and the defendant should sell a por¬ 
tion of the collection to any parties with whom the plaintiff 
should have been in contact, the defendant would pay to 
the plaintiff five per cent of the sum received by the de¬ 
fendant for such part or portion, and that the plaintiff 
would agree to pay to one Albert Pulvermacher ten per 
cent of such sums as the plaintiff should receive them, for 
his services to the plaintiff and to the defendant, after first 
deducting from the amount to be received by the plaintiff 
such expenditures and disbursements as the plaintiff should 
make in connection therewith; the defendant further says 
that on or about the 20th day of May, 1929, he made a fur¬ 
ther agreement with the plaintiff which was embodied in a 
letter written by the plaintiff to him to the effect that the 
plaintiff w&s endeavoring to secure a donor who would 
keep the defendant’s collection of Incunabula intact in the 
United States and donate it to some American institution, 
library or college, and the time before the collection would 
have to be taken out of the United States being so short, 
and the plaintiff having connections abroad, particularly 
in England, that in the event the collection should not be 
retained in the United States, the aforesaid commission 
agreement should apply also abroad in the event a pur- 


OTTO H. F. VOLLBEHR. 


57 


chaser should be secured through the plaintiff’s efforts, in¬ 
troduction or instrumentality, directly or indirectly; and 
that on or about November 11, 1929, the plaintiff and the 
defendant entered into a further agreement Embodied in a 
letter composed by the plaintiff to the jeffect that the 
135 defendant had requested the plaintiff to secure such 
additional cooperation from other parties as plain¬ 
tiff might see fit and advisable in order to further the sale 
by the plaintiff of said collection of Incunabula, and that 
plaintiff would be compelled to spend more time upon the 
matter than was contemplated when the original letters 
were signed, and that therefore the defendant would pay 
the plaintiff ten per cent commission instead of five per 
cent commission, upon the same provisions and terms. 
And defendant says that said letters of agreement did not 
purport to state the price which the defendant was willing 
to accept from a purchaser to be produced dr procured by 
or through the efforts of the plaintiff; andjthe defendant 
says that the facts in that regard, then well known to the 
plaintiff, were these: The defendant was desirous of sell¬ 
ing such collection, including the said Bible, for the sum 
of Two Million Five Hundred Thousand Dollars, and to the 
end that he might make such a sale he entered into negotia¬ 
tions with a number of persons and among them the plain¬ 
tiff, and named to said plaintiff the price c^f Two Million 
Five Hundred Thousand Dollars for the said collection, 
and agreed to accept a purchaser at that price if produced 
by the plaintiff. The negotiations and agreements between 
the defendant and the plaintiff looking to a sale to a pur¬ 
chaser to be procured by the plaintiff were! with reference 
to individual or other private purchasers ait the aforesaid 
sum. The defendant had theretofore, as was publicly 
known, offered to sell his collection of Incunabula as it 
then existed, including the said Bible, to the Library of 
Congress at a lesser price, One Million I Five Hundred 
Thousand Dollars, which offer was conditioned upon the 
collection being taken by the Library and held intact as the 
Vollbehr Collection, and contemplated the! acceptance by 
the Library of the difference between One Million Five 
Hundred Thousand Dollars and the value of said collection 
as a gift from the defendant to the Library, said offer to 
the Library of Congress having been made under cir- 


i 
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cumstances hereinafter more fully appearing. The 

136 plaintiff had represented himself and had been rep¬ 
resented to the defendant as having contacts with 

wealthy persons likely to produce a sale at Two Million 
Five Hundred Thousand Dollars, as aforesaid, and de¬ 
fendant’s agreement with plaintiff was that if he produced 
such a purchaser, defendant would pay him first five per 
cent and later ten per cent commission, as set out in the 
letters aforesaid. And the defendant says that by his 
agreements with the plaintiff, the plaintiff was to receive 
no commission unless a purchaser should be secured 
through the efforts, introduction or instrumentality of the 
plaintiff, and the defendant was not bound to accept a pur¬ 
chaser so secured unless at the selling price aforesaid, Two 
Million Five Hundred Thousand Dollars, nor was the de¬ 
fendant bound to sell through the plaintiff, nor to refrain 
from making a sale independently of the plaintiff, nor was 
the defendant obligated in any event to reimburse the 
plaintiff for such expenses as he might incur or such ex¬ 
penditures as he might make in his efforts to procure a 
purchaser. And the defendant says that the agreements 
he made with the plaintiff in May and November, 1929, 
were upon the foregoing terms and conditions in addition 
to those set forth in the fourth paragraph of the bill of 
complaint. 

5. Defendant admits that pursuant to the agreements 
plaintiff had with the defendant, the plaintiff made efforts 
and rendered services in an effort to secure a sale of the 
said collection, including the said Bible. Defendant admits 
that the plaintiff counseled with him regarding the presen¬ 
tation to possible purchasers of the character and value of 
the said collection, their educational, cultural, historical 
and research value, to the end that a purchaser might be 
secured; but defendant denies, however, that the plaintiff 
submitted any facts or arguments to a Committee of the 
Congress of the United States, or to any other authority of 
the United States, or collected any such facts or prepared 
any kuch arguments for that purpose, and denies 

137 that the plaintiff rendered any other services of 
a like character; defendant denies that the plaintiff 

counseled the defendant concerning the legal and proper 
manner of presenting to the Congress of the United 
States the importance or value of said collection of In- 



OTTO H. F. VOLLBEHR. 


59 


cunabula and the said Bible; and defendant denies that any 
other persons performed any of the acts here denied with 
regard to the plaintiff pursuant to the afpresaid agree¬ 
ments between the defendant and the plaintiff; and the de¬ 
fendant denies that the plaintiff or anyone apting pursuant 
to the aforesaid agreements between the defendant and the 
plaintiff had anything to do with the sale of the said col¬ 
lection and the said Bible to the United States, the Library 
of Congress thereof. 

6, 7, 8, 9 and 10. Defendant admits the passage and ap¬ 
proval of the Act of Congress of July 3, 1930, for the pur¬ 
chase of the said collection, the appropriation of money to 
pay therefor, the sale of the same to the United States, 
the delivery of the entire collection and the! part payment 
thereof, and the defendant’s refusal to account to the plain¬ 
tiff with regard thereto and the fact that the defendant is 
engaged in the settlement of the sale, as alleged in the sixth, 
seventh, eighth, ninth and tenth paragraphs of the bill of 
complaint; and as to the particulars in regard thereto the 
Court is referred to the averments hereinafter contained. 

11 and 12. Defendant denies that he intends to depart 
from the LTnited States or from the District of Columbia 
upon making final settlement with regard tp the said sale, 
and avers that on the contrary he intends and hopes to re¬ 
side in the District of Columbia for an indefinite time, as 
hereinafter more fully appears; defendant is advised that 
the other matters referred to in the eleventh and twelfth 
paragraphs of the bill of complaint present only conclusions 
of law. 

13. Further answering said bill of complaint, the defend¬ 
ant says that prior to any contracts between himself and 
the plaintiff and prior to any contact dr acquaintance 
138 between them, defendant had presented to the Library 
of Congress a collection of twenty thousand ancient 
woodcuts, and another collection of ten thousand eight hun¬ 
dred ancient printers ’ marks, and had beconje and was well 
acquainted with Dr. Herbert Putnam and with other offi¬ 
cials and employees of the Library. On an occasion inci¬ 
dent to these presentations, in April, 1928, in the presence 
of Dr. Putnam and other officials of the Library, including 
members of Congress particularly connected with the ad¬ 
ministration of the Library, members of the Press, and 

others, he offered to donate his then collection of In- 
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cunabula, consisting of three thousand volumes, including 
the Gutenberg Bible on vellum, all of which defendant 
valued at three million dollars, for the sum of one Million 
Five Hundred Thousand Dollars, provided the said col¬ 
lection would be taken and held intact by the Library of 
Congress, and that said Library would accept as a dona¬ 
tion from him the value thereof in excess of the price named, 
to wit, One Million Five Hundred Thousand Dollars. This 
offer of defendant was widely printed and commented upon 
in the daily and periodical press. All this occurred prior 
to any acquaintance or contact between the plaintiff and the 
defendant. There was no acceptance of this offer at that 
time, nor any action looking to or proceeding towards an 
acceptance until the introduction in the House of Repre¬ 
sentatives of the United States of a bill bv the Honorable 
Ross A. Collins on December 3, 1929, as hereinafter ap¬ 
pears. 

14. Defendant says that on December 3, 1929, there was 
introduced in the House of Representatives of the United 
States by the Honorable Ross A. Collins a bill known as 
H. R. 6147 of the 71st Congress, 2d Session, of which bill a 
print is attached to the answer to the rule to show cause 
herein, marked Exhibit 1, and prayed to be read and con¬ 
sidered as a part hereof, which bill provided for the pur¬ 
chase of the collection of three thousand Incunabula, which 
was described as that owned by the defendant, for the sum 
of One Million Five Hundred Thousand Dollars. De¬ 
fendant savs that when said bill was introduced, both 

139 the defendant and the plaintiff were entirely unaware 
that it was introduced. Neither the plaintiff nor the 
defendant knew or had ever heard of the Congressman who 
introduced the bill, and neither of them had anything what¬ 
soever to do, either directly or indirectly, with its prepara¬ 
tion or with its introduction in Congress. And neither the 
plaintiff nor the defendant knew that such a bill was in con¬ 
templation. Neither the plaintiff nor the defendant knew 
of the bill or that such a bill was in contemplation until on 
December 13, 1929, when the defendant, in New York City, 
received a copy of the bill when he was about to go to 
Europe and there make efforts to dispose of said In¬ 
cunabula. 

15. Defendant communicated to the plaintiff the plaintiff’s 
first information of the introduction of the said bill, in New 
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York City, on December 13, 1929, and then ^nd there told 
plaintiff that as a matter of course insofar as Congress and 
Congressional legislation were concerned, or: the purchase 
of the said collection by the Government of the United States 
for the Library of Congress for the sum statpd in the bill, 
the plaintiff was in no way concerned, and; this measure 
must be permitted to take its own course under the guid¬ 
ance of the sponsor of the said bill, whoever he might be. 
Thereupon the plaintiff advised the defendant that it was 
necessary to have some one see and visit Congressmen and 
interest them on behalf of the measure. Thereupon the de¬ 
fendant very forcibly and distinctly told the plaintiff that he 
was to do nothing in connection with this bill, either di¬ 
rectly or indirectly, that the defendant would employ no 
lobbyist and that the measure must only be adopted by Con¬ 
gress on its merits and not as the result of hny hired per¬ 
suasion. Defendant says that the plaintiff had mentioned 
and at this interview renewed the mention of Mr. John D. 
Rockefeller’s name to the defendant as a prospective pur¬ 
chaser. The defendant then and there told thb plaintiff that 
if he could sell defendant’s collection of Incunabula to Mr. 

Rockefeller or some one like him for the sum of Two 
140 Million Five Hundred Thousand Dollars, the defend¬ 
ant would have no objection to plaintiff continuing 
his efforts in that direction under the agreements between 
the plaintiff and the defendant, but that said agreements 
did not apply to or contemplate a Government purchase as 
proposed under this bill. The plaintiff acquiesced in the 
defendant’s statement that he was not concerned in and was 


to have no part in any sale to the Governmerit which might 
grow out of the introduction of the said bill, but at the same 
interview and at the same time requested the defendant to 
reimburse him, the plaintiff, for the expenses he had in¬ 
curred in connection with his efforts to secure a purchaser 
of said collection, and the defendant then and there agreed 
to pay the plaintiff One Thousand Dollars for his expenses 
to date, although under the agreements between the plain¬ 
tiff and the defendant, defendant had not theretofore been 
obligated to pay any such expenses; and the plaintiff ac¬ 
cepted defendant’s promise to pay his expenses to the 


amount of One Thousand Dollars, and at the!same time and 


at the same interview accepted as correct, without question, 


defendant’s statement that he was to have 


no part what- 




62 


OTTO M. STAjSTIELD ET AL. VS. 


ever in an effort to negotiate an acceptable sale of said col¬ 
lection to the Government, and said plaintiff then and for 
a long time thereafter, that is to say, until the contract with 
the Government had been closed and delivery begun, said 
plaintiff made no claim or suggestion that the sale to the 
Government would give rise to any further rights on his 
part against the defendant or the proceeds of sale. 

16. And defendant says that pursuant to the arrange¬ 
ment between the defendant and the plaintiff in the last 
paragraph described, defendant paid to the plaintiff, and 
the plaintiff accepted, Two Hundred Fifty Dollars on or 
about December 14,1929, Two Hundred Fifty Dollars April 
11,1930, and Two Hundred Fifty Dollars May 16, 1930, the 
plaintiff during said period calling for payments as for an 
indebtedness legally due and owing from the plaintiff to 

the defendant and demandable by the plaintiff, and 
141 on July 15, 1930, the defendant tendered the balance 

of Two Hundred Fifty Dollars so owing by him to 
the plaintiff, and the plaintiff declined to accept the said 
payment as tendered, and for the first time asserted that 
there was due to him presumably on account of the sale to 
the Government in respect of which he claims in this suit 
the commission of ten per cent specified in the aforesaid 
contracts to be paid in the event a purchaser should bo 
secured through the efforts, introduction or instrumentality 
of the plaintiff, and the defendant’s agent thereupon denied 
any further liability to the plaintiff, which denial the de¬ 
fendant has ratified and approved. 

17. And defendant says that on January 7, 1930, a second 
bill was introduced in the House of Representatives of the 
United States by the Honorable Ross A. Collins, being H. 
R. 8148 of the 71st Congress, 2d Session, a print of which 
is attached to the answer to the rule to show cause herein, 
marked Exhibit 2, and prayed to be read and considered as 
a part hereof, said bill also having been introduced without 
the prior knowledge of either the defendant or the plaintiff 
and without knowledge on the part of either of them that 
its introduction was contemplated, and not as a result of 
the efforts or instrumentality, directly or indirectly, of the 
plaintiff. Shortly after the introduction of the said second 
bill the defendant personally conferred with the Honorable 
Ross A. Collins, and informed him that the description of 
the Incunabula contained in said second bill included more 
than the defendant was willing to sell even to the Govern- 
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ment for the Library of Congress at the sum named in said 
bill, and the defendant arranged that there should be fur¬ 
nished appropriate descriptions of the books to be included 
in the collection proposed to be purchased b^ the Govern¬ 
ment. On the 7th day of February, 1930, the Honorable 
Ross A. Collins delivered on the floor of the House of 
Representatives a speech advocating the purchase for the 
Library of Congress of the defendant’s sai4 collection, a 
copy of which speech is attached to the answer to the rule 
to show cause herein, marked Exhibit 3, and prayed 
142 to be read and considered as a part hereof. As a 
result of this speech, and the publicity given to same 
throughout the width and breadth of this country, the at¬ 
tention of the nation was drawn to this collection of books, 
and that as a further result thousands of American citizens 
requested copies of the speech to be mailed j to them, and 
there was such a demand for the said speech; of Congress¬ 
man Collins that in all 70,000 copies were mailed to the vari¬ 
ous colleges, universities, libraries, professors, teachers, 
men of culture and learned in art, literature and science, to 
pastors of various religious denominations, ipany of whom 
wrote letters to members of Congress, and appeared before 
the meetings of the Library Committee; and defendant 
states that there were thousands of letters written to differ¬ 
ent members of both Houses of Congress, so that the bill 
when voted on received the unanimous vote of both the 
House of Representatives and the United States Senate. 

18. On the 10th day of March, 1930, hearings were held 
on said House bill No. 6147 before the House Committee on 
the Library, and a printed copy of the reporjt of the hear¬ 
ings is attached to the answer to the rule to show cause 
herein, marked Exhibit 4, and prayed to be read and con¬ 
sidered as a part hereof. On May 29, 1930, Mr. Collins in¬ 
troduced another bill, known as H. R. 12696, ?lst Congress, 
2d Session, copy of which is attached to the lanswer to the 
rule to show cause herein, marked Exhibit 5, and prayed 
to be read and considered as a part hereof ;i that the said 
bill was reported out of Committee on the 4tji day of June 
and passed unanimously on the 9th day of June, 1930, by 
the House. 


19. On March 25, 1930, Senator Hiram Bingham, of Con¬ 
necticut, introduced in the United States Senate a bill 


i 
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known as S. 4023, 71st Congress, 2d Session, a copy of 
which is attached to the answer to the rule to show’ cause 
herein, marked Exhibit 6, and prayed to be read and con¬ 
sidered as a part hereof, which bill w’as similar to 
143 the aforesaid House bill No. 6147. On May 29, 1930, 
Senator Bingham introduced a second bill in the 
United States Senate known as S. 4629, 71st Congress, 2d 
Session, a copy of which bill is attached to the answrer to the 
rule to show’ cause herein, marked Exhibit 7, and prayed 
to be read and considered as a part hereof, which bill was 
similar to the aforesaid H. R. 12696. Hearings v r ere held 
on the Senate and House bills last mentioned before the 
Library Committee of the United States Senate on June 16, 
1930; the bill was reported, v’ith the recommendation that 
the bill pass, by the Senate Library Committee on June 18, 
1930, a copy of the report thereon being attached as an ex¬ 
hibit to the answrer to the rule to show cause herein, marked 
Exhibit 8, and prayed to be read and considered as a part 
hereof; that said bill passed the United States Senate 
unanimously on June 24, 1930, and it w’as approved by the 
President of the United States on July 3, 1930, and became 
a law’ on said last mentioned date. 

20. Defendant says that at no time did he request or 
consent that the said plaintiff interest himself in the sale to 
the United States Government, and defendant savs that he 
did not in any way indicate that the agreement entered into 
betwreen him and the plaintiff covered any Congressional 
legislation or action or sale to the Library of Congress, and 
at no time did the said plaintiff to the defendant’s knowl¬ 
edge undertake anything, either directly or indirectly, to 
further said legislation or to promote said sale to the 
Government. 

21. Defendant says that if the plaintiff or anyone through 
w’hom the plaintiff w T as acting, or wrho w’as acting at plain¬ 
tiff’s request, did anything towards the passage of the bill 
for the purchase of said collection and the said Bible, or in 
any way having to do w’ith its purchase, such action w’as 
not pursuant to the agreements between the plaintiff and 
the defendant, and it was w*ell known to plaintiff that de¬ 
fendant desired no service under said contracts; and all 
assistance which w’as given by all persons whatsoever to 
accomplish the purchase by the Government was avowedly, 
and was believed by defendant to be, solely in the public 
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interest, and so accepted; and no one was either 
144 promised or granted or paid any contipensation or 
consideration, either directly or inditectlv, by the 
defendant or anyone acting in his behalf. 

22. The defendant avers that the purchase^ of this collec¬ 
tion by the Government of the United States f|)r the Library 
of Congress was due firstly and primarily toj the efforts of 
the author of the bill, to wit, the Honorable Rpss A. Collins, 
member of Congress from the Fifth District of Mississippi; 
to the Honorable Hiram Bingham, Senator from Connecti¬ 
cut, who introduced two bills in the Senatb, and to Dr. 
Herbert Putnam, Librarian of the Library of Congress, 
and also to the thousands of cultured men and women, who 

* I 7 

by letter or word of mouth have interested;themselves in 
securing this valuable addition to the Library of Congress 
of the United States, without motive or interest other than 
the public interest. 

23. Defendant says that according to the! terms of the 
said bill as enacted he was to receive the sum |of One Million 
Five Hundred Thousand Dollars for his collection of three 
thousand items of Fifteenth Century Booksj and his copy 
of the Gutenberg Bible, printed on vellum and known as 
the St. Blasius-St. Paul Bible; and that in compliance with 
the terms of said bill and conditions of the purchase, he 
delivered to the Library of Congress the three thousand 
Incunabula and the Gutenberg Bible and has jreceived there¬ 
for up to this date One Million Three Hundred Twenty- 
five Thousand Dollars .cash; and that there is still due him 
under the terms of said bill the sum of; One Hundred 
Seventv-five Thousand Dollars. 

24. Defendant further says that he has no intention of 
departure from the United States, nor from the jurisdiction 
of this Court as charged by plaintiff for the purpose of 
evading payment of any commission alleged to be due to 
plaintiff, but quite the contrary, the said defendant intends 
at the earliest possible moment to become a citizen of the 
United States and a resident of the City of i Washington in 

the District of Columbia, and that he jis now residing 
145 in said District in his apartment at the Hay-Adams 
House, 16th and H Streets, N. W. 

5—5464a ! 
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25. And defendant, being advised by counsel, upon such 
advice, avers that he is not indebted to the plaintiff in any 
sum whatsoever on account of the complaint herein, for 
the reasons, among others, that the agreement between the 
defendant and the plaintiff did not contemplate a sale to 
the Government of the United States, that if said agreement 
were construed to contemplate a sale to the Government 
it would be illegal for the reason that it provided for con¬ 
tingent compensation contrary to the public policy in that 
regard, that the plaintiff was not directly or indirectly the 
procuring agent of the said sale or a contributing factor 
thereto, and did not fulfill any contract with defendant 
with respect thereto; and defendant further says that the 
plaintiff is in no event entitled to the lien for the reason 
that he had no agreement and performed no service en¬ 
titling him to a lien, and for the reason that the fund upon 
which the lien is now asserted remains in the public treas¬ 
ury and is subject to payment at the discretion and recom¬ 
mendation of the Librarian of Congress, and that there is 
no occasion therefore for the exertion by this Court of its 
extraordinary remedy of injunction to prevent the plaintiff 
from receiving such fund as shall be paid to him upon the 
sale aforesaid to the United States. 

And having fully answered the said bill of complaint, 
the defendant prays that he may be hence dismissed, with 
his reasonable costs in this behalf incurred. 

OTTO H. F. VOLLBEHR, 

Defendant. 

PEELLE, OGILBY & LESH, 

By PAUL E. LESH, 

ALFRED K. NIPPERT, 

Attorneys for Defendant. 

Peelle, Ogilby & Lesh, 1422 F Street N. W. 

146 District of Columbia, ss: 

Otto H. F. Vollbehr, being first duly sworn, deposes and 
says that he has read the foregoing answer to bill of com¬ 
plaint and knows the contents thereof; that the facts therein 
stated upon his knowledge are true, and those therein 
stated upon information and belief, he believes to be true. 

OTTO H. F. VOLLBEHR. 
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Subscribed and sworn to before me this 5th day of No¬ 
vember, 1930. 

[seal.] R. S. HARRINGTON, 

Notary Public for the District of Columbia. 

| 

147 Findings of Fact and Conclusions of Law. 


Filed February 26, 1931. 
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The Court makes the following Findings of Fact and 
Conclusions of Law: 

1. Plaintiff is a citizen of the United States and a resi¬ 
dent of New York City, and is a member of| the Bar of the 
City of New York. 

Defendant is a citizen of Germany, and a resident of 
Berlin, temporarily sojourning in the United States. 

2. In the vear 1926 defendant brought! to the United 
States a collection of incunabula consisting of approxi¬ 
mately 3,000 books printed in the Fifteenth Century (herein¬ 
after referred to as his main collection), and exhibited them 
at the Eucharistic Congress at Chicago, and made public 
exhibitions of them in other cities in the United States dur¬ 
ing the years 1926, 1927 and 1928. During this time 
pamphlets and brochures were written descriptive of the 
collection by Professor Parker Winship of Harvard Uni¬ 
versity, an eminent American authority on incunabula, and 
other learned persons. These pamphlets 'ivere printed at 
defendant’s expense, and were widely circulated among 
American colleges, libraries, and other centers of learning. 

3. In the spring of 1928’ an exhibition of a portion of this 
collection of incunabula was made by the Library of Con¬ 
gress, and a pamphlet descriptive of the books exhibited 
was prepared by officials of the Library and widely circu¬ 
lated. In April, 1928 defendant presentee^ to the Library 
of Congress a collection of 10,800 ancient printers’ marks 
or title pages. For the formality incident to this presenta¬ 
tion a ceremony was held at the Library ahd was attended 
by the Librarian, Senator Fess, Chairman of the Senate 
Committee on the Library, Representative |Luce, Chairman 

of the House Committee on the Library, the German 
148 Ambassador, the Public Printer, oth^r distinguished 
persons and representatives of the press. Defendant 
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stated that lie would be glad to present to the Library of 
Congress his main collection of incunabula, which he valued 
at about $3,000,000; but that he could not afford to make a 
gift of such magnitude; but that if a donor could be secured 
-he would pay one-half of its value, $1,500,000, he would 
contribute the other one-half. The Librarian stated his ap¬ 
preciation of the gift already made and mentioned that 
some individual might make it possible for the Library to 
acquire the main collection of incunabula by contributing 
the figure mentioned. 

4. On March 2, 1929, in connection with the centenary of 
the birth of Carl Schurz defendant through Dr. Putnam 
presented to the Library of Congress a collection of 20,000 
ancient woodcuts. The printers’ marks and woodcuts were 
of great value to the Library for the purposes of research 
and studv. 

5. Since bringing his collection to this country in 1926 
defendant had made various efforts to dispose of his li¬ 
brary as a complete collection to institutions of learning 
and by interesting private individuals in its purchase for 
that purpose, but was unsuccessful. The fact that the col¬ 
lection was for sale was generally known among persons 
connected with institutions of learning and libraries and 
men of wealth likely to be patrons of such institutions, and 
to the Librarian of Congress. Defendant meanwhile ac¬ 
quired additional incunabula and had an option to pur¬ 
chase the St. Blasius-St. Paul copy printed on vellum of 
the Gutenberg Bible—and it was likewise publicly known, 
and known to the Librarian that these items defendant de¬ 
sired to include in a sale of his entire collection in America. 

6. In Mav, 1929 defendant having endeavored to 
149 sell the collection in the United States, and having 
failed, stated in the public press that he was consid¬ 
ering returning the collection to Europe and dispersing it 
by public auction or otherwise. Articles dealing with Dr. 
Vollbehr’s collection and his efforts to find a wealthy pur¬ 
chaser who could keep the collection intact in America were 
publisher/ in the Staatszeitung, a newspaper published in 
New York City in the German language, written by Albert 
Pulvermacher, of the staff of that newspaper, who had 
interviewed the defendant Vollbehr for his newspaper. 
Said Pulvermacher and defendant agreed that if Pulver¬ 
macher could secure a purchaser for the collection Vollbehr 
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would pay Pulvermacher $25,000. Pulvermacher not being 
able himself to secure a purchaser introduced plaintiff to 
defendant, describing plaintiff as a person with connections 
with persons of wealth, able and likely to purchase such a 
collection. Plaintiff undertook to procure a! purchaser and 
made contracts for compensation contingent upon his pro¬ 
curing a purchaser. These contracts were :in the form of 
letters written by plaintiff to defendant under date of May 
17 and 20, 1929 signed by plaintiff and assented to also by 
the signature of defendant thereto, both being so signed by 
defendant on May 21, 1929, copies of which jare annexed to 
these Findings marked 1 and 2. 

7. Plaintiff gave his best efforts to the undertaking, vis¬ 
ited Harvard University, consulted with the library ex¬ 
perts of Harvard, and secured further letters endorsing the 
value of the Vollbehr collection. Plaintiff consulted with 
representatives of various libraries and philanthropic in¬ 
dividuals of wealth, and advocated the purcjhase and reten¬ 
tion of the collection within the United! States, either 
through the action of the trustees of a university or other 
public institution, or by private purchase and gift. In the 
course of plaintiff’s efforts to dispose of the collection he 
exchanged views with defendant discussing with him 
150 the method of further work to interest prospects, 
such as the Rockefeller Foundation, John D. Rocke¬ 
feller, Jr. and others with whom defendant! had previously 
labored without success. 

Plaintiff accepted and followed statements by defendant 
as to what persons he should see or refrain from seeing as 
prospective purchasers or prospects to be dealt with by 
him. Included among those prospects upbn whom it was 
agreed between them plaintiff should work 'and upon whom 
he did work were some of those whom Vollbehr and others 
in his behalf had already approached. Others at Voll¬ 
behr’s instance plaintiff refrained from approaching. All 
prospects and negotiations with all persons whether or not 
the particular persons were to be' approached again by 
plaintiff were however generally and freely discussed be¬ 
tween plaintiff and Vollbehr. The price at which plaintiff 
was authorized to offer the collection for sale pursuant to 
said contracts between him and defendant was $2,500,000. 
Plaintiff advised defendant as to the mantier in which the 
question of price as compared with total value of the col- 

i 
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lection should be broached to prospective purchasers, it 
being plaintiff’s view so expressed to Vollbehr that it was 
inadvisable to put forward the thought that Vollbehr was 
by selling at less than the total value a sharer in the total 
cost of keeping the collection intact and in the United 
States. Plaintiff ceased his personal efforts shortly after 
December 14, 1929, up to which time the efforts of plaintiff 
and defendant had been unsuccessful. 

8. No effort or proposal had been made and no approach 
had been made to anyone with a view to a direct purchase 
of the collection by the United States for the Library of 
Congress until shortly prior to October 8, 1929 when on his 
own initiative defendant called upon Dr. Putnam, Librarian 
of Congress, stating that no contribution from a pri- 
151 vate source being in prospect which would bring the 
collection to the Library, an appropriation for its 
purchase should be sought from Congress. The Librarian 
replied to this suggestion in a letter dated October 9, 1929 
in which he stated that it was his conclusion, absolutelv 
definite, that even if he could decide to submit to Congress 
a recommendation for an appropriation for such a purpose, 
it would have no prospect of success, and regretting that 
the collection was not likelv to remain in the United States, 
and especially that there was no prospect of it coming to 
the National Library. 

Defendant was concerned about the effect this letter 
might have upon the sale of his collection. He showed this 
letter to plaintiff and they discussed what might be done to 
overcome it. Defendant asked plaintiff to visit Washing¬ 
ton and see Dr. Putnam with a view to changing his atti¬ 
tude. Plaintiff advised defendant to return to Washington 
and urge Dr. Putnam to withdraw the letter. Defendant 
followed this advice and had a personal interview with Dr. 
Putnam. Defendant understood that Dr. Putnam hnd 
withdrawn the letter and so advised plaintiff. In fact Dr. 
Putnam did not agree to withdraw his letter but merely 
placed the original in the file of the Library. The return 
of this letter did not change Dr. Putnam’s conclusions re¬ 
garding Dr. Vollbehr’s suggestion that an appropriation 
for the purchase of the incunabula should be sought from 
Congress. No approach to Dr. Putnam was thereafter 
made by either party until defendant on his own initiative 
on December 23, 1929 cabled to the Librarian that he had 
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received the first Collins bill (H. R. 6147) hereafter men¬ 
tioned, and that he was postponing an auction of the col¬ 
lection in London, and was holding the collection in New 
York City, and was himself returning to the |United States 
in January. 

9. On November 11, 1929 plaintiff prepared a letter 
signed by defendant and addressed to plaintiff setting forth 

a request to secure such additional cooperation from 

152 other parties as plaintiff may see fit land advisable 
in order to further the sale by plaintiff of the collec¬ 
tion of incunabula. Said letter is attached and marked 3. 
Defendant agreed to increase the commission; of 5% to 10% 
upon consideration of such additional cooperation. While 
the agreement contained in this letter was under negotia¬ 
tions between Stanfield and Vollbehr, and before it was 
signed plaintiff introduced to defendant Mr. Charles H. 
Strong, of the New York bar, as a person of j wide acquain¬ 
tance with men of wealth and influence, who would be of 
great help in securing a purchaser of said j collection. It 
was understood between Stanfield and Vollbehr that the 
increase was to enable Stanfield to employ Strong without 
diminishing Stanfield’s compensation. 

10. Prior to the contract with plaintiff, defendant had 
negotiated with representatives of the Rockefeller Inter¬ 
ests for the sale of his collection, but had failed. On No¬ 
vember 27, 1929 defendant wrote plaintiff enclosing a mem¬ 
orandum urging that the previous objection! of the Rocke¬ 
feller Interests resulted from incorrect premises, stating 
that the views as to value of the collection ibv certain ex- 

i * 

perts were unfounded and urging that Mr. Strong endeavor 
to overcome these adverse views by Mr. Rdckefeller’s ad¬ 
visers. 

11. On December 3,1929 Honorable Ross Cjollins, member 
of Congress from Mississippi, introduced a bill (H. R. 6147) 
to authorize the purchase of the defendant’s main collection 
of incunabula at $1,500,000, the collection tb be deposited 
in the Library of Congress and to be known as the Herbert 
Putnam Collection of Incunabula. This bill; was prepared 
and introduced by Representative Collins dolely upon his 
own initiative, his knowledge of the availability and value 

of said collection having been gained through the pub- 

153 lie press and through his knowledge of the prior do¬ 
nations of defendant to and loan exhibitions in the 
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Library of Congress. Mr. Collins theretofore had contact 
with and interest in the Library of Congress to an unusual 
degree. He had had no contact, direct or indirect, with 
plaintiff or defendant, or any of the persons hereinbefore 
mentioned except the Librarian of Congress, and had not 
conferred with the Librarian of Congress with respect to 
his intended bill. 

12. Defendant’s first knowledge of this bill was on De¬ 
cember 13,1929. Defendant was then in New York City hav¬ 
ing arranged to sail for Europe on December 14. Defend¬ 
ant communicated with plaintiff, and plaintiff and Mr. 
Strong spent the evening of December 13 with defendant. 

There was first a conference between defendant and plain¬ 
tiff alone, and later Mr. Strong came in. There is some 
difference of recollection as to exactly what occurred at this 
time. 

It is admitted that defendant informed plaintiff and Mr. 
Strong of the introduction of the bill, and told plaintiff that 
he wished no lobbying to occur with respect to passage of 
the bill introduced by Mr. Collins. 

It was understood between the parties—notwithstanding 
the introduction of the Collins bill—that plaintiff was to 
proceed in his efforts to secure a private purchaser for the 
collection. 

At this point the recollection of the parties differs. De¬ 
fendant testified that the understanding was that plaintiff 
was to have nothing whatever to do with the bill in Con¬ 
gress, and that plaintiff acquiesced and agreed in that un¬ 
derstanding. 

Plaintiff testified that it was agreed that he personally 
was to take no steps with respect to securing passage of 
the bill in Congress; but that plaintiff advised de- 
154 fendant to have Mr. Strong handle that end of the 
situation, and to do what he could to secure passage 
of the bill. 

In fact plaintiff did not thereafter take any steps to aid 
in passing the bill but did continue his efforts with the 
Rockefeller Interests. On December 14 plaintiff and de¬ 
fendant cooperated in preparation of a memorandum to the 
end of securing favorable consideration of the collection by 
John D. Rockefeller, Jr., which memorandum was to be used 
by plaintiff and Mr. Strong. 
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13. At the interview of December 13, 192& plaintiff re¬ 
quested defendant to pay him $5,000 to coveij his expenses 
up to that time. After discussion defendant voluntarily 
agreed to pay plaintiff $1,000 to reimburse him for actual 
expenses. This was a modification of the Agreement be¬ 
tween the parties under which plaintiff was to pay his own 
expenses. Defendant just prior to sailing fdr England on 
December 14, 1929 remitted to plaintiff $250 stating that it 
was for services rendered. Plaintiff immediately replied 
pointing out that the payment was not for' services ren¬ 
dered. By letters of April 4 and 10,1930 plaintiff demanded 
the balance of $750 as a debt due by defendant to him. On 
July 15, 1930 defendant sent to plaintiff a check for the 
final $250 and stated in the letter of transmittal that it was 
the balance of defendant’s indebtedness to [plaintiff. By 
letter of July 17, 1930 plaintiff returned thel check with a 
letter pointing out the possible incorrect interpretation 
which might be placed upon defendant’s letter of trans¬ 
mittal. 

This letter was the first claim by plaintiff to defendant 
that the proposed purchase by the United Stages for the Li¬ 
brary of Congress to be accomplished by the! 
the Collins bill was in anywise connected with 
the contracts between the parties. 

Defendant’s secretary replied to plaintiff’s 

17 disclaiming that the purchase of thb Vollbehr col- 
155 lection for the Library of Congress was due 4 4 to any 
effort on plaintiff’s part or any other parties whose 
additional cooperation plaintiff may have secured in order 
to further the sale.” Defendant who had gone abroad be¬ 
fore the letter was received cabled from Badg^stein to plain¬ 
tiff confirming the letter from his secretary.! 

14. On December 22, 1929 defendant while in London 
cabled to Dr. Putnam that he had received the Collins bill, 
and that he had postponed the London auction and was 
sailing for New York early in January. 

Dr. Putnam on the next day cabled in reply that the bill 
mentioned had no prospect whatever of enactment. 

Thereupon defendant having received a | cablegram of 
Christmas greetings from plaintiff cabled plaintiff and 
Mr. Strong stating that the Rockefeller pro'spect was the 
only hope. Defendant had planned to arrange for an auc- 


enactment of 
or material to 

letter of Julv 
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tion sale of his books in London but did not ship the books 
from the United States. 

15. On January 7, 1930 having learned (from sources 
other than the parties hereto and said Strong) that the de¬ 
fendant Yollbehr owned or controlled 1500 additional in¬ 
cunabula and the St. Blasius-St. Paul copy printed on 
vellum of the Gutenberg Bible, Mr. Collins introduced a 
new bill (H. R. 8148) to include in the purchase proposed 
by the first bill and at the same price 4500 incunabula and 
the said Bible. 

16. On defendant’s return to the United States on Janu¬ 
ary 8, 1930 he conferred with said Strong and inquired of 
him as to the progress of the negotiations with the repre¬ 
sentatives of said Rockefeller, and was informed by said 
Strong that there was no hope of a sale to said Rockefeller. 

17. On November 7, 1929 Mr. Strong came into the mat¬ 
ter and was associated with plaintiff at the latter’s 

156 request to assist in the sale or disposition of the 
Yollbehr collection. He would not have engaged in 
the matter except at plaintiff’s request. Both plaintiff and 
Mr. Strong were engaged in the work professionally (137, 
138, 174). There was no definite understanding between 
the two as to whether Mr. Strong would receive compensa¬ 
tion. Plaintiff insisted that he would pay Mr. Strong, and 
the latter refused to agree at that time to accept com¬ 
pensation. Plaintiff’s understanding was that he was to 
compensate Mr. Strong for his services but that the amount 
of such compensation was to be determined by plaintiff. 
Mr. Strong’s understanding was that he had refused to 
make any agreement on the subject, though he did know 
that plaintiff wished to and intended to pay him something. 
In his own mind he had not decided that he would accept 
compensation. He did consider that he was associated in 
the work with Mr. Stanfield, wdiether his own efforts should 
be rendered with or without compensation. 

After the Collins bill was introduced in Congress and 
the matter took on a public aspect Mr. Strong made up his 
mind definitely that he would not under any circumstances 
accept any compensation for any work in connection with 
the acquisition of the collection by the United States. This 
decision vras reached by him before he came to Washing¬ 
ton (See Defts. Ex. 5; and Mr. Strong’s testimony 175, 
176, 177, 197-202). 
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At sometime after reaching this conclusion! Mr. Strong 
informed plaintiff thereof. Mr. Strong did not thereafter 
consider whether Mr. Stanfield was to get compensation or 
not; that was a matter with which he was not concerned. 

18. At the interview between defendant and Mr. Strong 
on January 8 thev discussed what Mr. Strong! might do to 
assist in securing passage by Congress of the pending 
legislation. There is a difference of recolledion with re¬ 
spect to what transpired. 

Mr. Strong’s recollection is that defendant offered 
157 to pay him for his services in such efforts, and he 
said he preferred not to discuss the question of 
compensation with defendant. 

Defendant testified that Mr. Strong stated | that he had 
become convinced as result of his efforts theretofore that 
defendant’s collection was of great cultural value, and 
that he would be very glad to do anything he could with¬ 
out compensation to help in securing legislation for the 
acquisition of defendant’s collection; that defendant there¬ 
upon offered to reimburse Mr. Strong for any! expenses he 
might be put to and Mr. Strong agreed to accept such re¬ 
imbursement but stated that his activities would be solely 
in the public interest and not as a lobbyist j serving any 
private end and not for private consideration. 

In view of the conclusion reached by Mr. Strong before 
February 17 that he would under no circumstances accept 
compensation the difference of recollection is not material. 

19. Defendant returned to Washington, learned of the 
introduction of the bill of January 7, 1930, arid thereupon 
for the first time met and conferred with Representative 
Collins and stated his objections to H. R. 8148 in respect 
of the inclusion therein of the 1500 additional incunabula. 
Thereafter and until final passage of the legislation de¬ 
fendant was in constant touch with Representative Collins. 

20. On February 7,1930 Representative Collins delivered 
in the House of Representatives a speech (copy of which 
is attached marked 4) advocating purchase for the Library 
of Congress of said collection of incunabula. 70,000 copies 
were printed of this speech in response to a widespread 
public demand therefor. Learned persons, societies, heads 
of libraries, universities, religious organizations, collectors, 


j 

! 


I 
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and others throughout the United States evidenced 
158 by letter and otherwise to Representative Collins 
and others their support and desire to assist in the 
passage of said proposed legislation. 

21. Between February 17 and May 10, 1930 said Strong 
visited Washington several times and called upon the 
Librarian of Congress and upon the members of the House 
Committee on the Library and others, to all of whom he 
represented himself as being interested solely as a public- 
spirited citizen in the passage of said legislation to author¬ 
ize the purchase of said collection, and to those he ad¬ 
vanced such considerations as he thought would aid to¬ 
wards adoption of said legislation. To none of these per¬ 
sons did said Strong indicate that he had or had had any 
private interest, or that he was serving any private in¬ 
terest with regard to the sale or purchase of said collec¬ 
tion. These statements were in accord with the conclusion 
theretofore reached by Mr. Strong that, he would not ac¬ 
cept compensation for what he should do. 

22. On March 10, 1930 hearings were held before the 
House Committee on the Library. The persons who ap¬ 
peared before said Committee were said Strong, Dr. Pierce 
Butler of the Nevrberry Library, Chicago, Illinois, Dr. 
George P. Winship, Associate Librarian, Harvard Library, 
Cambridge, Massachusetts, Dr. Adolph S. Oko of the 
Hebrew L T nion College Library, Cincinnati, Ohio, Dr. 
George F. Bowerman, Librarian of the Free Public Library 
of the District of Columbia, Representative Collins, and 
Dr. A. Edward Newton, and many others, all advocating 
passage of the bill. The attendance of these persons upon 
the hearings had been arranged by said Collins. All of 
the persons named as appearing before the Committee, in¬ 
cluding said Strong, were of great assistance in the passage 
of the legislation. Mr. Strong, the first witness before the 
Committee, opened his statement as follows: 

359 “Mr. Strong: Charles H. Strong, Secretary Asso¬ 
ciation of the Bar of the City of New York. I added 
the words ‘Secretary of the Association of the Bar of the 
City of New York’ merely by way of identification. I would 
not wish it understood that that Association has considered 
this bill or has any specific interest in the acquisition of a 
superb collection of this character. I, personally, however, 
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am a citizen of this country and as a lover of books and a 
believer in the acquisition of such collections, deeply in¬ 
terested in it. j 

“I want to sav in these davs of, one might saV reflection 
upon the paid public lobbyist, some of which is just, and 
some of which is rather indiscriminate, that I am not a paid 
public lobbyist, that my connection with this, [although I 
am a lawyer, is purely casual, personal, and socijal. I came 
to know Doctor Vollbehr through a friend in Ne>V York and 
came to see some of his books in that way, and that is all. I 
wish verv much that some of the books I saw wete here this 

i 

morning, for it would serve to enliven your imagination and 
to inform you as to what this collection really is.! 

“I think that the gentlemen of the committee tvill remem¬ 
ber that I called on each of them at their offices a few weeks 
ago, just to present myself and to state that I mshed very 
much that the committee would consider this bill. I hap¬ 
pened to be in Washington at that time, and I did not sup¬ 
pose that 1 would be here again, or, indeed, did I reflect 
that the bill might have the attention of public hearings. I 
mention that only because I wanted you to remdmber that I 
was so much interested in it that I called on you and spoke 
about it.” | 

The report of the hearings before the Comihittee on the 
Library of the House of Representatives, 71st Congress, 
2nd Session, on H. R. 6147, March 10, 1930, contains a full 
account of the occurrences before the Committee. 

A revised bill was introduced by said Collins in the 
House of Representatives, H. R. 12696, June 4,| 1930, which 
was immediately reported to the House by said Library 
Committee, and passed without a dissenting vote on June 
9, 1930. j 

Mr. Collins was in active charge of the Congressional 
progress of these bills throughout ; he Carried on a 
160 large correspondence with persons interested in the 
measure, employed extra clerical assistance for the 
purpose of handling this correspondence, saw to it that 
members of Congress likely to be opposed to the bill were 
persuaded to withdraw their opposition by persons among 
their own constituents having knowledge of tho desirability 
of the purchase of the Vollbehr collection, arranged with 
the appropriate committees and leaders of Congress for the 
consideration of the bills on the floor of the House, and, in 
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general, was the principal and active legislative champion 
and advocate of the passage of the bill, and its passage was 
directly due to his efforts. Before the bill passed the House 
Mr. Collins had as a result of his interviews with the 
Librarian of Congress the assurance of the Librarian that 
if the bill passed the House by a strong vote, and when he 
was assured of the passage of the Library Building bill and 
the annual Library appropriation, the Librarian would sup¬ 
port the bill before the Senate Committee. The bill passed 
the House by unanimous consent. 

23. The Collins bill as passed was identical with the Sen¬ 
ate bill (No. S4629) introduced by Senator Bingham of Con¬ 
necticut on June 4, 1930. A hearing before the Senate 
Committee was had on June 16, 1930 at which hearing Dr. 
Putnam, Librarian of Congress, stated his reasons why at 
this juncture he could express his unqualified approval of 
the purchase of the collection. The report to the Senate 
contains the record of the hearing before the Senate Com¬ 
mittee and the statement by the Librarian, and is Senate 
Report No. 965 of the 71st Congress, 2nd Session, which is 
attached marked 5. The United States Senate without a 
dissenting vote passed the bill on the 24th day of June, 
1930, and it was approved and signed by the President of 
the United States as Public Act No. 533, 71st Congress, on 
July 3, 1930. 

24. In the second deficiency appropriation act passed and 
approved the same day as the authorization act 

161 above referred to, which deficiency appropriation act 
had been H. R. 12902 and became Public 519 of the 
71st Congress, there was included an item appropriating 
the sum of $1,500,000 for the acquisition of the Vollbehr 
collection for the Library of Congress. 

25. A purchaser for defendant’s incunabula collection was 
not secured through the efforts or instrumentality, either 
directly or indirectly, of plaintiff. 

26. The legislation aforesaid authorizing the purchase of 
the collection by the United States was not passed through 
the efforts or instrumentality, directly or indirectly, of 
plaintiff or Mr. Strong. 

Mr. Strong did make efforts to assist in passage of the 
Collins bill. These efforts consisted, among other things, in 
the interview and correspondence with Dr. Putnam in Feb- 
ruarv and in interviews with Mr. Collins and other mem- 
bers of Congress. 
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Dr. Putnam’s attitude on December 9, 1929 jwith respect 
to the Collins bill is set forth in a memorandum sent that 
day to the Chairman of the House Committee on the 
Library which is in evidence as Defendant’s! Exhibit 11, 
copy of which is made part hereof marked 6. 

Dr. Putnam’s attitude towards the bill on M^rch 10, 1930 
is expressed in a letter written by him on that day to Hon¬ 
orable R. Walton Moore, member of Congress, which is in 
evidence as Defendant’s Exhibit 16, copy of which is made 
part hereof marked 7. 

Mr. Strong’s visit to Dr. Putnam was in February, 1930. 
Mr. Strong’s argument to Dr. Putnam was irrigating rather 
than otherwise, and had no effect upon the latter’s attitude: 
Dr. Putnam regarded him as one more citizenj who was ex¬ 
pressing an interest in having the Collins bill gp through. 

Thereafter the appropriation bill for the Library 
162 was passed, as well as another bill authorizing 
$6,500,000 for the erection of a new building for the 
Library. In addition a great public interest had appar¬ 
ently been aroused in the bill. Evidence of this public 
opinion came to Dr. Putnam in many ways—jin the news¬ 
papers, professional journals, and even from men on the 
street. In view of these happenings Dr. Putnam in June, 
1930, advised the Chairman of the Senate Committee on the 
Library that he was in favor of the bill. This change of 
position by Dr. Putnam was not due to any Consideration 
advanced by Mr. Strong. 

Mr. Strong’s interviews with Mr. Collins did not change 
or affect the latter’s attitude in the matter, j Mr. Collins 
regarded Mr. Strong as he did two or three pr four thou¬ 
sand other American citizens who wanted tp see the bill 
passed purely for the benefits of culture and scholarship in 
this country. 

27. Pursuant to the legislation mentioned in Finding 23 
defendant sold the main collection of incunabula, including 
the Gutenberg Bible, to the United States foil the Library 
of Congress for $1,500,000. Of this sum all has been paid 
to defendant except $175,000 which defendant was enjoined 
from demanding or receiving by an injunction j pendente life . 

Opinion. j 

From the findings of fact the conclusion pf law neces¬ 
sarily follows that plaintiff is not entitled to recover. 
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1. The first question is the construction of the contract. 

163 The contract in the form of a letter from plaintiff 
to defendant reads: 

“It is agreed that * * * if through my efforts or in¬ 
strumentality, directly or indirectly, a purchaser should be 
secured for the incunabula collection * * * a commission 
of 5% is to be paid. * * *” 

Counsel for plaintiff at the argument contended that it 
was enough for plaintiff to prove that he rendered material 
services in securing the United States as a purchaser. 

Finally it was contended that plaintiff must prove three 
things— 

(1) that a purchaser was secured; 

(2) that plaintiff either directly or indirectly expended 
some efforts; 

(3) that his efforts had some effect in securing the pur¬ 
chaser (386-390). 

In his memorandum on the subject counsel says: 

“In this instant case the contract did not require the 
plaintiff to secure a purchaser, or require plaintiff to be the 
procuring cause. It is provided that if through his efforts 
or instrumentalities, directly or indirectly, a purchaser was 
secured, he would get his commission”. (*) 

I think the contract means that plaintiff was to be the 
efficient or procuring cause of the purchase; other- 

164 wise the commission was not payable. 

This conclusion is in accord with the decision of 
the Court of Appeals in Moore & Hill v. Breuninger, 34 
App. D. C. 86, 91. There it is said that the broker must be 
the procuring cause of the particular transaction. 

My conclusion also accords with the following cases cited 
by plaintiff in which it was held that the broker in order to 


(*) I lay out of the case counsel's reference to the provision (contained 
in the letter of November 11, 1929) that additional cooperation from other 
parties was to be secured “in order to further the sale.’’ I do not think this 
modified the above quoted paragraph of the letter of May 17, 1929. Re¬ 
liance on this letter was withdrawn after Mr. Strong had testified that he 
would not accept compensation for anything he had done. 
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be entitled to Iris commission must show that he was the 
efficient cause or the procuring cause of the $ale: 

Stuart v. Valsom, 249 Mass. 149, 151. ! 

Carnes v. Finigan , 198 Mass. 128. 

Noble v. Mead Morrison Mfg. Co. } 237 Mass. 19. 

Other cases cited by plaintiff are readily distinguish¬ 
able. 

In Dresser v. Gilbert, 81 N. J. Law, 358, the agreement 
was to pay a commission to the agent upon a sale of the 
property “by him, me or any other person.’* 

In Stevenson v. Oppenheimer, 91 N. J. j Law, 429, the 
agreement constituted plaintiff the sole selling agent, and 
defendant was to pay a commission upon the selling price 
“whenever the property should be sold”. 

In Culp v. Browne (Texas Civil App.) 235 S. W. 675, the 
contract provided for payment of commission if plaintiffs 
sold or were instrumental in the sale. As stated in Kurtz v. 
Payne, 156 la. 376 (and relied on in Culp v.\ Browne) there 
is a distinction between being the procuring! cause of a sale 
and being instrumental in making a sale. | 

Here the distinction is not material because the contract 
itself requires payment of the commission! only if a pur¬ 
chaser is secured “through the efforts or instrumentality, 
directly or indirectly, of the plaintiff”. 

165 Webster defines “through” as “by means of; by 
the agency of; by reason of; in consequence of”. 

I have found that the sale to the United States was not 
made through the efforts or instrumentality, directly or 
indirectly, of plaintiff. Therefore under the construction I 
have given to the contract plaintiff cannot! recover. 

2. If ilie contract be construed to require payment of a 
commission to plaintiff because of Mr. Strong's services to - 
ivards securing passage of the Collins bill\, the contract is 
void as contrary to public policy. 

j 

This question as it arises upon the evidence is substan¬ 
tially different from the question raised bv the motion to 
dismiss the bill upon the face of the bill. That motion was 
dismissed without prejudice to renewal by defendant of 
the contentions made in support thereof. (See Order of 
Mr. Justice Hitz of October 14, 1930.) 

i 

6—5464a ! 


i 
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Plaintiff now contends that while he did nothing him¬ 
self to secure passage of the Collins bill, he caused Mr. 
Strong to expend substantial efforts in that direction; that 
those acts had some effect in securing passage of the bill; 
and that therefore plaintiff indirectly expended efforts to¬ 
ward passage of the bill and complied with the terms of his 
contract. 

Defendant had no claim of any kind against the govern¬ 
ment of the United States. The Collins bill was not for the 
purpose of redressing a claim against the United States. 
It was the initiation of legislation upon a subject of great 
public interest. 

In support of his contention that the contract for these 
services was valid plaintiff relies upon the case of Noble 
v. Mead, etc. f 237 Mass. 5. In that case Mr. Chief Justice 
Rugg stated: 

166 “It generally has been held that agreements for 
fees for procuring legislation upon a matter of 
public or private interest, in respect of which the party has 
not a well established claim against the government, con¬ 
tingent upon success of the project, have an inevitable 
tendency to poison the purity of legislation and are invalid. 
Contracts for lobbying or having a manifest tendency to 
that end, are universally condemned. Marshall v. Balti¬ 
more & Ohio Railroad, 16 How. 314, 334-336. Trist v. 
Child , 21 Wall. 441. Hazelton v. Sheckells, 202 U. S. 71.” 

In Owens v. Wilkinson , 20 App. D. C. 51, 72 the Court of 
Appeals says that the rule to be deduced from the decisions 
of the Supreme Court is this—that an agreement for pro¬ 
fessional services in the procurement of congressional leg¬ 
islation which involve personal solicitation of members of 
Congress will not be enforced by the courts whether im¬ 
proper means are used or not in such solicitation. 

In the present case the bill was introduced by Mr. Collins 
of his own motion. The efforts of Mr. Strong relied upon 
by plaintiff consisted in an appearance before the Library 
Committee, and in personal interviews with the individual 
members of that committee, and personal interviews with 
other congressmen and senators, as well as with the Li¬ 
brarian of Congress. 

Owens v. Wilkinson is based, among other cases, upon 
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Marshall v. B. & 0. Railroad, 16 How. 314. The Court of 
Appeals quoted from Mr. Justice Grier as follows: 

“ ‘The sum of all these cases is, 1st, that all contracts 
for a contingent compensation for obtaining legislation, or 
to use personal or any secret or sinister influence on legis¬ 
lators, are void by the policy of the law.’ ” 

The Court then discusses Tool Co. v. Norris, 2 Wall. 45, 
and Trist v. Child. On page 71 the Court of Appeals notes 
that there are state decisions apparently tol the contrary, 
and says: 

“And so far as any of them are in antagonism to the 
principle laid down as the law by the Supreme Court of the 
United States, they are wholly without force or authority 
for us.” 

167 In Hazelton v. Sheckells, 202 U. S. 71, 79, the Su¬ 
preme Court again relied upon the above mentioned 
cases. Mr. Justice Holmes said: 

“But the services contemplated as a partial consider¬ 
ation of the promise to convey were serviced in procuring 
legislation upon a matter of public interest* in respect of 
which neither of the parties had any claim against the 
United States. An agreement upon such si consideration 
was held bad in Tool Co. v. Norris, 2 Wall. 45. Of course 

we are not speaking of the prosecution of a lawful claim.” 

j 

Several of these cases are cited with approval in Crocker 
v. U. S., 240 U. S. 74, 78. | 

The present case comes within the language of Mr. Jus¬ 
tice Holmes in Hazelton v. Sheckells, supra j 

Plaintiff relies upon Valdes v. Larrinaga\ 233 U. S. 705. 
In that case the opinion is also written by Mr. Justice 
Holmes. He distinguishes Hazelton v.\ Sheckells on 
grounds which do not lessen its force here (pp. 709, 710). 

Under these decisions the contract if applied to the ef¬ 
forts of Mr. Strong is void. 

The record is clear that no improper means were used 
by plaintiff or Mr. Strong. It was never contemplated by 
anybody in the case that they or any one else should use 
any improper means to secure passage of the Collins bill. 

Mr. Strong’s efforts in Washington caiinot be availed 
of by plaintiff for another reason. 
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Chief Justice Rugg in the case before mentioned (237 
Mass. 21) in beginning his discussion of the cases upon 
this subject said: 

“It is a principle of the common law, indubitable in its 
soundness and inflexible in its application, that contracts 
will not be enforced directly or indirectly, but will be 
stricken down as void, which tend injuriously to affect the 
public w’elfard, or which promote the use of personal in¬ 
fluence or extraneous pressu-e upon the conduct of public 
officials. 

168 “Activities, not openly and straightforwardly 
presented as agent or attorney hut disguised as 
disinterested or as founded upon zeal for the public good, 
cannot he the foundation for a successful action at law al¬ 
though resting upon an express promise of financial re¬ 
ward.' 7 (Italics ours.) 


Mr. Strong in his activities in Washington did not pro¬ 
fess to act as agent or attorney for defendant. On the con¬ 
trary he said that he was acting as a citizen, as a lover of 
books, and a believer in the acquisition of Dr. Vollbehr’s 
collection. And this statement was in exact accord with the 
truth. 

Mr. Strong had ceased to be interested in the matter as 
an attorney. 

Plaintiff in a court of equity cannot rely upon these 
activities of Mr. Strong (performed by the latter solely for 
the public gbod) as the indirect instrumentality through 
which plaintiff’s contract was performed. 

Therefore the bill will be dismissed. 

February 26, 1931. 

1 JESSE C. ADKINS, 

Justice. 


Note. 


Exhibits 1, 2 and 3 are same as letters embodied in An¬ 
swer to Rule to Show Cause at pages 17, 18, 19 and 20 of 
this record. 

Exhibit 4 is the same as Exhibit 3 attached to Answer to 
Rule to Show Cause. 

Exhibit 5 is the same as Exhibit 8 attached to Answer 
to Rule to Show Cause. 
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169 

Dear Mr. Luce: 


Ex. 6. | 

December 9,1929. 


There will, I suppose, be no occasion forj the enclosed, 
but the bill tempted me to it as a formula applicable to our 
situation. 

Faithfully yours, 

(Signed) HERBERT PUTNAM. 

I 

(1 enclosure.) j 

i 

Hon. Robert Luce, Chairman House Comlmittee on the 
Library, Room 287, House Office Building. 


Memorandum. 

H. R. 6147. 

71st Congress, 2nd Session. 


The Bill is a decided compliment to the Library, and in¬ 
cidentally to the Librarian. It was introduced bv a member 

•> # I j 

of the Appropriations Committee who has always shown 
warm interest in the institution and has strongly supported 
its development. It implies intelligent appreciation of its 
deficienc-es in material of a type which gives distinction to 
the National Libraries of other countries. 

The collection to which it refers (3,000 volumes, all 
printed in the 15th Century) is a remarjkable one. It 
lacks, to be sure, many examples of the greatest issues of 
the period; but in its scope and variety it is said to be 
almost uniquely illustrative. It would foriq a valuable re¬ 
source for studies in bibliography and the aijt of printing. 

The owner values it at double the price inentioned; but 
professes a willingness to contribute one-half the value if 
the remaining half can be contributed frbm some other 
source He has sought such a contribution from individ¬ 
uals. but failed to secure it. 

We should, of course, rejoice to receive it as a gift. 

But \ 

170 There is, in reason, a limit to what the public 
treasury can warrantably expend uppn the Library. 
It is, necessarily, expending large sums upon the “plant” 


i 
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and upkeep; it must spend still more—including provision 
for the 4 ‘annex’’ decided upon. 

Its expenditure for material for the collections is too 
small, and should be increased. 

In the development of the collections, however, a line of 
policy must be drawn—not as against what would be ap¬ 
propriate, for all worthy literature, and all significant forms 
of it, are appropriate—but as against what can warrantably 
be sought from the public funds. 

No feasible expenditure from such funds would place the 
Library upon a par with the great libraries abroad in re¬ 
spect to the great rarities of printing, or the manuscripts 
prior to the invention of printing. It would not place it 
on a par with certain collections in this country: e. g., the 
library of Pierpont Morgan, or of Henry E. Huntington 
(upon which latter the owner spent over twenty-five mil¬ 
lions). Possession of the Vollbehr collection would leave 
it still inferior even in that type of material. 

Were a million and a half (from public funds) conceiv¬ 
ably available for its collections, the sound application of 
it would be to the distinctive purposes to which it has set 
itself: the development in the various departments of 
knowledge and culture of collections embracing in their 
subject matter even if less distinguished in their (biblio¬ 
graphic) form, which will serve American scholarship and 

culture in wavs and in a measure in ivhicli other American 

•/ 

libraries fail to serve them adequately. Note. 

Tempting, therefore, as are the occasional opportunities 
to enrich it by the acquisition of the bibliographic or ar¬ 
tistic rarities, we forego them, upon the theory that if such 
material is to come to us, it must come (as already some 
of it has) by the gift or bequest of individuals who, having 
had the relish of collecting it, dedic-te it to the public. 

December 9, 1929. 


Note.— For even such purposes our annual appropriation—$100,000 for 
general increase—does not suffice. It should be at least S150.000 and. dis¬ 
tinct from it, there should be a continuing: fund (replenished as depleted) 
upon which we could draw for occasional emergency purchases of collec¬ 
tions en bloc: e. g.. in American history* 

But $200,000 in such a fund would suffice. 
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Match 10, 1930. 

i 

i 
! 

I have your note of Saturday with reference to the Collins 
Bill, and value the interest which induced it. | 

I could not myself be responsible for sucffi a proposal, 
or by any advocacy of it imperil pending measures which 
I deem fundamental to the welfare of the Library in its 
present stage. But the Committee will have no reason to 
think that I differ from the librarians who will testify as 
to the significance of the collection, if including the Guten¬ 
berg, the additional power and prestige its possession 
would bring to the Library, and the probability that the 
acquisition of it by Congress upon its own initiative would 
extraordinarily impress the world of culture, and would 
inspire many gifts of a value ultimately in| excess of the 
sum expended. 

The expenditure out of the public Treasury of such a sum 
for such a purpose involved, however, a question of legis¬ 
lative policy upon which I ought not to venture any opinion. 

The reference in the Bill to myself personally interested 
me as a friendly expression on the part of Mr. Collins; but 
is otherwise embarrassing. Also irrelevant! I ‘I am not yet 
ripe for Memorials!) And I should be disturbed if I 
thought that such a recognition would form; a serious ele¬ 
ment in the consideration of the Bill. 

Faithfully yours, 


Hon. R. Walton Moore, Room 354, House Office Building. 

172 Petition for Assessment of and Judgement for Dam¬ 
ages on Injunction Undertakings. 

Filed March 12, 1931. | 

* * * * # i * 

i 

j 

The petition of the defendant, Otto H. F. Vollbehr, re¬ 
spectfully shows to the Court: 

1. That a temporary restraining order was issued herein 
at the instance of the plaintiff on September 18, 1930, re- 


171 Ex. 7. 

Dear Mr. Moore : 
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straining and enjoining this defendant from demanding or 
receiving from the United States or any officer thereof any 
sum or sums, or any part thereof, due this defendant by 
the United States on account of the purchase from this de¬ 
fendant by the United States for the Library of Congress 
of the Vollbehr collection of incunabula, including the 
Gutenberg Bible, authorized by the Act of Congress ap¬ 
proved July 3,1930, provided the plaintiff gave undertaking 
in the sum of One Thousand Dollars ($1,000), conditioned 
in accordance with law and the rules of this Court in such 
case made and provided, and the plaintiff as principal on 
said September 18, 1930, and the United States Fidelity 
and Guaranty Company as surety made and filed their un¬ 
dertaking in accordance with the said order and in accord¬ 
ance with Section 479a of the Code of Law for the District 
of Columbia in the maximum liability of One Thousand Dol¬ 
lars ($1,000), conditioned for the payment of such costs 
and damages as might be incurred or suffered by any party 
who might be found to have been wrongfully enjoined or 
restrained by the said order. 

173 2. That an injunction pendente lite was issued 

herein at the instance of the plaintiff on the 29th day 
of September, 1930, restraining and enjoining this defend¬ 
ant from demanding or receiving from the United States 
or any officer thereof any sum or sums, or any part thereof, 
due this defendant by the United States on account of the 
purchase from this defendant by the United States for the 
Library of Congress of said collection of incunabula, ex¬ 
cept such sum or sums as would not reduce the balance ow¬ 
ing to him to an amount less than One Hundred Seventy- 
five Thousand Dollars ($175,000), provided the plaintiff 
should give an undertaking with surety approved by the 
Court in the maximum liability of Twenty-two Thousand 
Five Hundred Dollars ($22,500), conditioned in accordance 
with law and the rules of this Court. 

3. The defendant avers that he was wrongfully enjoined 
and restrained by the aforesaid order, and that it has now 
by the findings and opinion filed herein been by the Court 
determined that he was wrongfully enjoined and restrained, 
and that the final decree so adjudicating by dismissing the 
plaintiff’s bill of complaint is about to be entered herein as 
a result of the final hearing of this cause on the merits on 
the pleadings and evidence. 
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4. That at the time the defendant was restrained by the 
temporary restraining order aforesaid of September 18, 
1930, there was due him and unpaid from the ^United States 
and he was restrained thereby from receiving, a balance in 
the sum of Five Hundred Fifty Thousand Dollars ($550,- 
000), from receiving which sum defendant was enjoined for 
the period from September 18 to September 29, 1930, by 
the aforesaid restraining order. 

5. That at the time the defendant was restrained by the 
injunction pendente lite of September 29, 1930, there was 
due him and unpaid from the United States the sum afore¬ 
said of Five Hundred Fifty Thousand Dollars ($550,- 

174 000), and he was by said order restrained from re¬ 

ceiving of said Five Hundred Fifty Thousand Dol¬ 
lars ($550,000) more than the sum of Three Hundred Sev¬ 
enty-five Thousand Dollars ($375,000), and wjas by the said 
order of September 29, 1930, restrained fronj receiving the 
balance of One Hundred Seventy-five Thousand Dollars 
($175,000) during the entire pendency of thife cause and to 
the present time and will be until a decree is Entered pursu¬ 
ant to the findings and opinion which have now been filed 
dissolving the said injunction and dismissing the bill of 
complaint. 

6. That at the time said injunction pendente lite of Sep¬ 
tember 29, 1930, was issued, the defendant had existing 
contracts and options for the purchase by him of eighteen 
hundred (1800) additional incunabula, which contracts and 
options had been acquired by him prior to the purchase by 
the United States of his collection of three thousand (3,000) 
incunabula, and on terms and prices very greatly more fa¬ 
vorable to this defendant than could be obtained after the 
purchase by the United States of defendant’s collection of 
incunabula, which purchase considerably reduced the num¬ 
ber of incunabula remaining in private hand^ and available 
for purchase. In order to keep alive the defendant’s then 
existing contracts and options in respect of said approxi¬ 
mately eighteen hundred (1800) incunabula,'defendant was 
required to pay sums of money in excess of the means which 
were left available to the defendant when j the defendant 
was restrained from receiving the entire sum due to him 
from the United States. Defendant avers in this connection 
that of the sums due and paid to him by the;United States, 
the defendant was committed in advance to the disburse- 
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ment of the great bulk thereof, and that the residue of One 
Hundred Seventy-five Thousand Dollars ($175,000) which 
the defendant was prevented from receiving was the amount 
with which the defendant had intended and contemplated 
completing his purchase of said eighteen hundred (1800) ad¬ 
ditional incunabula. By reason of the deprivation of 
175 the defendant of said sum of One Hundred Seventy- 
five Thousand Dollars ($175,000), defendant was pre¬ 
vented from carrying out and completing his then existing 
contracts, and has irrevocably lost his then existing con¬ 
tracts with respect to approximately four hundred (400) of 
said eighteen hundred (1800) incunabula, and was able to 
protect his contracts and complete his purchases with regard 
only to fourteen hundred (1400) of them. As a result of said 
injunction, defendant was entirely without means from any 
source with which to complete and save said contracts and 
options as to four hundred (400) incunabula. The differ¬ 
ence between the price at which the defendant can now re¬ 
new and reinstate his contracts for said four hundred (400) 
incunabula, and the price at which he had them under con¬ 
tract but lost his contracts by reason of the injunction is¬ 
sued herein is a sum in excess of the maximum liabilitv on 
the undertaking filed herein in connection with the injunc¬ 
tion pendente lite of the 29th of September, 1930, aforesaid. 

7. Defendant further says that he is advised that he is 
entitled to have assessed as damages the reasonable attor¬ 
neys 7 fees incurred by him in obtaining a dissolution of the 
aforesaid injunction and restraining order. The defend¬ 
ant says that upon the bringing of this suit against him, he 
employed as his counsel the Honorable Alfred K. Nippert, 
of Cincinnati, Ohio, and he recommended to the defendant 
that the defendant employ also counsel in the District of 
Columbia, and the defendant employed also the law partner¬ 
ship of Peelle, Ogilby and Lesh of the bar of this Court. 
Said counsel rendered the professional services incident 
and necessary to the defense of this suit, to the end that 
the moneys payable to the defendant from the United 
States might be released from the injunctions issued by 
this Court and paid to the defendant free and clear of any 
claim on behalf of the plaintiff, and said counsel obtained 
first the release of Three Hundred Seventy-five Thousand 
Dollars ($375,000), by the change in the amount im¬ 
pounded, from the total caught by the restraining order, 
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Five Hundred Fifty Thousand Dollars ($550,000), to the 
amount impounded by the temporary injunction, One 

176 Hundred Seventy-five Thousand Dollars ($175,000), 
and said counsel finally obtained, by the direction to 

dismiss the bill of complaint, the dissolution of the injunc¬ 
tion as to the final One Hundred Seventy-five Thousand 
Dollars ($175,000); and said counsel sought by hearings 
before Mr. Justice Luhring on the return of the rule to show 
cause as to a temporary injunction, a hearing before Mr. 
Justice Hitz on the motion to dismiss the bill of com¬ 
plaint, and by a final hearing before Mr. Justice Adkins 
on the bill and answer and testimony, to have the restrain¬ 
ing order and injunction aforesaid dissolved, and were 
finally successful on said final hearing. The defendant is 
informed and believes, and therefore avers, that the amount 
of attorneys’ fees which is reasonable and was incurred by 
this defendant in obtaining the dissolution of the aforesaid 
restraint and injunction is the sum of Fifteen Thousand 
Dollars ($15,000), which sum is claimed pursuant to Sec¬ 
tion 479b of the Code of Law of the District of Columbia 
as damages. 

8. The defendant further avers for the convenience of 
the Court in narrowing such issue as may arise upon this 
petition, that the interest on Five Hundred F|ifty Thousand 
Dollars ($550,000) at the legal rate of six (6) per centum 
from September 18 to September 29, 1930, a period of 
eleven (11) days, amounts to the sum of One Thousand 
Eighty-one Dollars ($1,081), more than the maximum lia¬ 
bility on the first mentioned undertaking. 

9. The defendant further avers for the convenience of 
the Court in narrowing such issue as may arise upon this 
petition, that the interest on One Hundred Seventy-five 
Thousand Dollars ($175,000) at the legal rate of six (6) 
per centum from September 29, 1930, to February 28, 1931, 
a period of five (5) months, amounts to the sum of Four 
Thousand Three Hundred Seventy-five Dollars ($4,375), 

and he, the defendant is advised, be calculated to the 

177 day of the final decree herein, so that there should 
be added for each day in the month of March which 

shall intervene prior to the final decree the sum of Twenty- 
nine Dollars and Seventeen Cents ($29.17). | 

Said interest is claimed as damages on said under¬ 
takings. 

i 

i 

i 


i 

i 
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Wherefore, the premises considered, the defendant as 
petitioner prays: 

1. That the Court may give judgment herein in favor of 
this defendant against the plaintiff, Otto M. Stanfield, and 
against said United States Fidelity and Guaranty Com¬ 
pany for the damages sustained by this defendant, as afore¬ 
said, and include the assessment of and judgment for said 
damages in the final decree to be entered herein. 

2. That the assessment of damages and the judgment on 
each of the aforesaid undertakings be for the maximum 
liability thereof. 

3. That the Court shall direct that the said damages may 
be ascertained in a summarv manner bv the Court, or in 
such manner as may be by the Court determined, and to 
that end that rules to show cause or such other intermedi¬ 
ate orders mav be entered as shall to the Court seem 
proper. 

4. That the defendant mav have such other and further 

* 

relief with respect to the assessment of damages on said 
injunction undertakings and judgment thereon as the 
nature of the case may require or to the Court may seem 
proper. 

OTTO H. F. VOLLBEHR, 
By PAUL E. LESH, 

Attorney . 

PEELLE, OGILBY & LESH, 

By PAUL E. LESH, 

Attorneys for Defendant, Petitioner . 

178 District of Columbia, ss: 

Paul E. Lesh, being first duly sworn, deposes and says 
that he has read the foregoing petition by him subscribed 
on behalf of the defendant petitioner, Otto H. F. Yollbehr, 
and that he knows the contents of said petition; that the 
affiant verily believes the facts stated in his petition to be 
true; and that this affidavit is made by the affiant because 
the said defendant is absent from the District of Columbia. 

PAUL E. LESH. 

Subscribed and sworn to before me this 9th day of 
March, 1931. 

[seal.] R. S. HARRINGTON, 

Notary Public, D. C. 


OTTO H. F. VOLLBEHR. 


I 


93 


179 Plaintiff’s Reply to Defendant’s Petition for Assess¬ 
ment of and Judgment for Damages on Injunction 
Undertaking. 

i 

Filed March 13, 1931. i 

l 

i 

###### # 


Now comes the plaintiff and for reply to the defendant’s 
petition for assessment of and judgment for damages on 
injunction undertakings, says: 

1. That plaintiff admits the allegations of! paragraph 1 
of defendant’s said petition except that he dehies that said 
undertaking was filed in accordance with section 479a of 
the Code of Law for the District of Columbia. 

2. That plaintiff admits the allegations of! paragraph 2 

of defendant’s said petition. j 

3. That plaintiff denies that defendant was wrongfully 
enjoined and restrained by the restraining orders entered 
in this cause and denies that this Court, bf the findings 
and opinion filed herein, has now determined that defend¬ 
ant was wrongfully enjoined and restrained or that a final 
decree so adjudicating is about to be or shoiild be entered 
as the result of final hearing of this cause. 

4. That plaintiff has no knowledge as to 

was due from the United States to the defendant on Sep¬ 
tember 18, 1930, but admits that the defendant was en¬ 
joined from receiving any sum from the United States for 
the period from September 18 to September; 29, 1930; but 
plaintiff does not know, nor was it proved or| any evidence 
adduced at the trial as to when the whole or ahy part of the 
money involved was due and would have bebn paid to the 
defendant in the absence of any restraining order, and 
plaintiff denies that defendant was so restrained from re¬ 
ceiving $550,000. | 

5. That plaintiff admits the averments in paragraph 5 of 


what amount 


plaintiff does 
therein were 


defendant’s said petition except that 
180 not know when the sums referred to 

due and payable to the defendant frdm the United 
States, or what such sums were. 

6. That plaintiff has no knowledge of any of the facts 
alleged in paragraph 6 of defendant’s said petition as to 
options, contracts and commitments made by the defend¬ 
ant for and in respect to incunabula, or as to disburse- 
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ments to which defendant was committed but plaintiff 
denies that as a result of the injunction defendant by rea¬ 
son of losing contracts is entitled to have damages assessed 
as prayed; and plaintiff states that said paragraph 6 is 
too vague and uncertain in its averments to give plaintiff 
or this Court any idea as to what damages are alleged to 
have been incurred or suffered. 

7. Plaintiff denies that defendant is entitled to have 
assessed as damages any attorneys’ fees incurred or that 
any were incurred by defendant in obtaining a dissolution 
of the aforesaid injunction and restraining order. Plain¬ 
tiff admits that defendant employed the counsel named in 
paragraph 7 of defendant’s petition but plaintiff has no 
knowledge of the circumstances or terms of the employ¬ 
ment and plaintiff denies that the services of counsel so 
employed were rendered in obtaining a dissolution of the 
aforesaid injunction and restraining order but avers that 
the services of said counsel were secured to defend the 
suit, the bill of complaint in which prayed for a receiver, 
for a discovery, for an accounting, prayed in chief for a 
decree awarding plaintiff, under contracts in writing, ten 
per cent, of the sum paid by the United States to the de¬ 
fendant for certain Incunabula and a Gutenburg Bible sold 
by the defendant to the United States, and, incidental to 
said suit prayed for an injunction restraining defendant 
from receiving the moneys pending adjudication of the 
suit, as weir as for a writ of ne exeat; and plaintiff denies 
that he is liable in law for counsel fees by virtue of the 
terms of section 479b of the Code of Law for the District 
of Columbia or of any practice in Equity prevailing in this 
Court. 

181 8. In answer to paragraph 8 of defendant’s said 

petition, plaintiff denies that defendant is entitled to 
any interest as damages to be assessed under the said 
bonds, and denies that the interest on $550,000 for eleven 
days at 6% per annum would be $1081, but states that 
arithmetically such interest would be $1008.33. 

9. In answer to paragraph 9 of defendant’s said petition, 
plaintiff denies that defendant is entitled to any interest as 
damages to be assessed under the said bonds, but admits 
that computation of interest as made in said paragraph is 
correctly stated as to what would be the interest on a sum 
of $175,000 for five months at 6% per annum and what 
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would be the interest per diem on a sum of $175,000 at 6°/o 
per annum. 

Wherefore, the premises considered, plaintiff prays that 
the defendant’s petition be dismissed for want of equity 
and that defendant go hence without damagds or costs. 

OTTO M. STANFIELD, 

Plaintiff. 

LEVI COOKE, [ 

Attorney for Plaintiff. 


District of Columbia, ss: 

Otto M. Stanfield, being first duly sworii, deposes and 
says that he has read the foregoing reply by him subscribed 
and that he knows the contents of said reply j that he verily 
believes the facts stated therein to be true. 

OTTO M. STANFIELD. 

Subscribed and sworn to before me this 13th day of 

\TciT*ph T QQ1 

[seal.] * MARGARET S. ^ARVIS, 

Notary Public , D. C. 


182 Findings of Fact, Conclusions of Law\ Opinion. 

i 

Filed April 14, 1931. j 
******* 

Upon defendant’s petition for assessment of damages 
and for judgment for damages on the injunction undertak¬ 
ings I make the following findings of fact: j 

1. A temporary restraining order was issued herein at 
the instance of plaintiff on September 18, 1930 restraining 
defendant from demanding from the Unitjed States any 
sum or sums due to defendant on account qf the purchase 
from defendant of the Vollbehr collection! of incunabula 
authorized by the Act of Congress of July 3, 1930, pro¬ 
vided that plaintiff should give the usual undertaking in the 
sum of $1,000. On September 18, 1930 plaihtiff gave such 
undertaking in such sum, with the United States Fidelity 
and Guaranty Company as surety. 

On September 27, 1930 said temporary restraining order 
was extended to October 1, 1930. 


I 

i 
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2. An injunction pendente lite was issued herein at the 
instance of plaintiff on September 29, 1930 restraining and 
enjoining* defendant from demanding from the United 
States any sum due defendant from the United States on 
account of the purchase from defendant by the United 
States of said collection of incunabula, except such sums as 
would not reduce the balance owing to defendant to an 
amount less than $175,000, provided that plaintiff should 
give an undertaking, with surety, in the maximum liability 
of $22,500 conditioned in accordance with law and the rules 
of this Court. 

3. On September 29, 1930 plaintiff as principal gave such 
undertaking in the sum of $22,500, with the United States 
Fidelity and Guaranty Company as surety. 

4. At the time defendant was restrained by the tempo¬ 

rary restraining order aforesaid of September 18, 
183 1930 there was due him from the United States the 

sum of $550,000. Of this amount the sum of $30,000 
was withheld by the United States of its own motion until 
November 15, 1930 pending the clearing up of some appar¬ 
ent discrepancies which had developed in the inspection and 
checking of the books which had been delivered. By said 
temporary restraining order of September 18, 1930 and its 
extension defendant was restrained from receiving from 
the United States the sum of $520,000. The interest on 
$550,000 from September IS to September 29,1930 at 6% is 
$1,008.33. The interest on $520,000 for the same period is 
$953.33. 

5. By said injunction pendente lite of September 29, 1930 
defendant has been restrained from receiving from the 
United States the sum of $175,000 until the signing of the 
final decree herein. The interest on $175,000 at 6% from 
September 29, 1930 to April 2, 1931 is $5,337.51, and for 
each day thereafter the interest is $29.17. 

6. For all legal services in defending this cause, includ¬ 
ing all services in obtaining dissolution of the injunction 
pendente lite by the final decree herein defendant has in¬ 
curred fees aggregating $15,000. These fees were for pro¬ 
fessional services reasonably rendered to defendant by the 
firm of Peelle, Ogilby & Lesh and Alfred K. Nippert. The 
services rendered by said attorneys were reasonable and 
necessary services. 

I find that 20% of said fees were reasonable fees for serv¬ 
ices rendered by said attorneys in connection with the issu- 
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ance of the temporary restraining order and;its extension, 
and in connection with the issuance of the injunction pen¬ 
dente lite; that 10% of said fees were reasonable fees for 
services rendered by said attorneys to defendant in connec¬ 
tion with preparation and argument of; the motion to 

184 dismiss the bill of complaint; and that 70% of said 
fees were reasonable fees for the services of said 

attorneys to defendants from the time of the decision on the 
motion to dismiss the bill of complaint to the present time, 
and for their services in the trial and in al| matters per¬ 
taining thereto, and for their services incurred in obtaining 
dissolution of the injunction pendente lite. 

I find that $10,500 are reasonable attorneys! fees to which 
defendant has been put and which defendant has incurred 
for legal services in obtaining dissolution of the pendente 
lite injunction. 

7. Between the filing of this suit and the hearing of the 

motion for the injunction pendente lite attorneys for de¬ 
fendant had largely developed the facts; they! had prepared 
and filed pleadings and affidavits showing to a large extent 
the facts as ultimately developed at the triaL In my judg¬ 
ment reasonable fees for these services amount to 20% of 
the total fee of $15,000—or $3,000. j 

8. Between September 29 and October 14, 1930 attorneys 
for defendant filed and argued a motion to dismiss the bill 
of complaint. In the preparation of this motion and in the 
preceding preparation they had largely examined and de¬ 
veloped the law as it was presented at the! trial. In my 
judgment 10% of the total fee of $15,000 is a reasonable 
charge for their services in preparation fo^ argument of 
this motion. 

10. After the adverse decision on this motion it was not 
possible for defendant to obtain dissolution; of the injunc¬ 
tion pendente lite without a trial on the merits. The serv¬ 
ices of defendant’s attorneys occupied the period from Oc¬ 
tober 14 to the present time. They included preparation of 
the answer to the bill; further preparation of the case, both 
on the law and facts for trial; included the trial itself; 
preparation of tentative findings of fact and suggested modi¬ 
fication thereof; and included a hearing at which 

185 plaintiff and his counsel briefly re-argued the case. 

In my judgment reasonable attorneys’ fees for 

7—5464a 
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these services in the trial of the case and in obtaining dis¬ 
solution of the injunction pendente lite are $10,500. 

Opinion and Conclusions of Law. 

Defendant’s application for assessment and damages on 
the injunction undertakings is based on section 479 (b) of 
the Code of the District of Columbia, which provides: 

“In any proceeding in the Supreme Court of the Dis¬ 
trict of Columbia or any special term thereof to recover 
damages upon a bond or undertaking given to obtain a re¬ 
straining order or preliminary or pendente lite injunction 
the court, in assessing damages to be recovered thereunder, 
may include such reasonable counsel or attorney fees as 
the party aggrieved or damaged by such restraining order 
or injunction may have been put to or incurred in obtain¬ 
ing a dissolution thereof.” 

I have found that after the motion to dismiss the bill of 
complaint was overruled the only way in which defendant 
could obtain dissolution of the injunction was by trial of 
the case upon the merits. 

Defendant is entitled, however, to attorneys’ fees only 
for services in obtaining dissolution on the injunction pen¬ 
dente lite. 

Certainly the services up to the signing of the injunction 
pendente lite are not to be allowed under the statute. 

It seems to me that nothing can be allowed for services 
in connection with the motion to dismiss the bill. Those 
services did not result in dissolution of the injunction. 

Defendant’s counsel have sought to recover a larger per¬ 
centage of the total fee on the theory that the services 
186 in preparing for the hearing on the motion for the 
injunction pendente lite and on the motion to dismiss 
were necessarily useful throughout the remainder of the 
case, and that therefore some part of the charge for the 
work done prior to October 14, 1930 should be apportioned 
to the trial. 1 I am unable to agree with this contention. I 
have divide^ as best I could the services into three parts. 
The services in the first part were directed to endeavoring 
to prevent issuance of the injunction; the services in the 
second part were incurred in an unsuccessful effort to dis¬ 
solve the injunction through the motion to dismiss. I do 
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not think any part of those services can be charged against 
the dissolution. 

I have found that 70% of the total fees, or $10,500, are 
reasonable fees for the services after October 14. I think 
these are reasonable fees for the services aft^r October 14 
and irrespective of what has gone before, j 

Plaintiff’s counsel very earnestly contend that the Court 
is without jurisdiction to award any counsel fee because 
they say that the injunction w T as only ancillary to the sole 
relief sought. 

In my judgment section 479 (b) is not limited to cases 
where the injunction is the gist of the action. 

Nor in my judgment does the Court of Appeals so limit 
the statute by its decision in Local Union N'p. 368, etc. v. 
Barker Painting Co., 58 App. D. C. 51. True in that case 
the injunction was the sole relief sought by the bill, but the 
Court did not hold that section 479 (b) is applicable only to 
such cases. ! 

I therefore conclude as matter of law: 

i 

1. That by the temporary restraining ord^r and the in¬ 
junction pendente lite defendant was wrongfully enjoined 
and restrained. 

187 2. That the damages to defendant under the in¬ 

junction undertakings shall include counsel fees in 
the sum of $10,500. ! 

3. That such damages shall include interest in the sum of 
$953.33 on the first undertaking; and on the j second under¬ 
taking shall include interest in the amouht of $5,337.51 
from September 29, 1930 to April 2, 1931, and $29.17 per 
day thereafter. j 

No decision is made on the claim for damages for alleged 
loss of profits, but that is left open. 

April 13, 1931. 

JESSE C. ADKINS, 

j Justice. 

I 

Final Decree. 

Filed May 8, 1931. j 
******* 

This cause came on to be heard at this term; and there¬ 
upon, upon consideration thereof, it is this $th day of May, 
1931, adjudged, ordered and decreed as follows, viz: 
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That the injunction heretofore issued herein be and the 
same is hereby dissolved, and that the bill of complaint be 
and the same is hereby dismissed; 

And the Court having directed herein the manner of the 
ascertainment of the damages suffered by the defendant by 
reason of the restraining order granted herein September 
18, 1930, and the temporary injunction granted herein Sep¬ 
tember 29, 1930, after notice to the principal and surety on 
the injunction undertakings, and testimony having 

188 been taken thereon, and the Court having found that 
recoverable damages were suffered by the defendant 

in the amounts hereinafter named, that the defendant have 
judgment on the undertaking filed herein September 18, 
1930, against the plaintiff Otto M. Stanfield as principal 
and the United States Fidelity and Guaranty Company as 
surety in the sum of Nine Hundred Fifty-three Dollars and 
Thirty-three Cents, interest assessed as damages, and that 
the defendant have judgment on the undertaking filed 
herein September 29, 1930, against the plaintiff Otto M. 
Stanfield as principal and the United States Fidelity and 
Guaranty Company as surety in the sum of Sixteen Thou¬ 
sand Eight Hundred Eighty-seven Dollars and Sixty-three 
Cents, consisting of $6,387.63 interest and $10,500 counsel 
fees in obtaining the dissolution of the injunction assessed 
as damages; 

And that the defendant have judgment against the plain¬ 
tiff for the taxable costs of this suit. 

JESSE C. ADKINS, 

Justice. 

From the entire foregoing decree plaintiff in open court 
notes an appeal and moves that the amount of undertaking 
on appeal be fixed, and it is by the court ordered that the 
amount of the undertaking on appeal to operate as a super¬ 
sedeas in respect of the money judgments in said decree is 
herebv fixed at twenty thousand dollars. 

JESSE C. ADKINS, 

Justice. 

From that portion of the foregoing decree awarding 
judgments against it, the United States Fidelity & Guar¬ 
anty Company in open court notes an appeal, and 

189 moves that the amount of the undertaking on appeal 
be fixed; and it is by the Court 
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Ordered that the amount of the undertaking on appeal 
to operate as a supersedeas in respect of the judgments 
against said United States Fidelity & Guaranty Company 
in said decree is herebv fixed at twenty thousand dollars 
($20,000). 

May 8, 1931. 

JESSE C. ADKINS, 

Justice . 

i 

i 

Memorandum . 


May 26, 1931.—Undertaking on appeal fojr $20,000 filed 
by Stanfield and the United States Fidelity & Guaranty 
Company. 

190 Assignment of Errors. 

i 

Filed June 26, 1931. i 

j 

# # # # * #j # 

i 

The Court erred: j 

1. In finding, as matter of fact, that: 

“Plaintiff undertook to procure a purchaser and made 
contracts for compensation contingent upon! his procuring 

a purchaser.” j 

i 

2. In finding, as matter of fact, that a purchaser for the 
defendant’s collection of incunabula 

“was not secured through the efforts or instrumentality, 
either directly or indirectly, of plaintiff.” 

i 

i 

I 

3. In concluding as matter of law that the contract be¬ 
tween the plaintiff and the defendant 

“means that the plaintiff was to be the efficient or procur¬ 
ing cause of the purchase, otherwise the commission was 
not payable.” ! 


4. In concluding as matter of law that, 

i 

“If the contract be construed to require papnent of a com¬ 
mission to plaintiff because of Mr. Strong’s Service towards 
securing passage of the Collins Bill, the contract is void 
as contrary to public policy.” 


i 

i 

i 

i 
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5. In not finding as matter of fact that a purchaser for 
the defendant’s collection of incunabula and the Gutenburg 
Bible sold by the defendant to the United States for the 
use of the Library of Congress was secured through the 
efforts and instrumentality of the plaintiff. 

6. In dismissing the plaintiff’s bill of complaint. 

7. In finding that by the temporary restraining order 
issued on September 18, 1930, and by the injunction 
pendente lite issued on September 29, 1930, the defendant 

was wrongfully enjoined and restrained. 

191 8. In rendering judgment for defendant in the 
amount of $953.33 as damages on the undertaking 

given by plaintiff to support the temporary restraining 
order issued on September 18, 1930. 

9. In rendering judgment for the defendant in the 
amount of $16,887.63, as damages on the undertaking given 
by plaintiff to support the injunction pendente lite. 

10. In not giving judgment for the plaintiff. 

11. In giving judgment for the defendant. 

LEVI COOKE, 

LEVI COOKE, 

Attorney for Plaintiff and for United 

States Fidelity & Guaranty Co. 

Service of copy of the foregoing assignment of errors 
acknowledged this 26th day of June, 1931. 

PAUL E. LESH, 

I 7 

Of Attorneys for Defendant. 

192 Designation of Record . 

Filed June 9, 1931. 

******* 

The Clerk will please include in the record to be prepared 
for the Court of Appeals the following: 

1. Bill of Complaint. 

2. Petition for temporary restraining order and affidavit. 

3. Rule to show cause, issued September 18, 1930. 

4. Answer of Defendant to Rule to Show Cause, and 
exhibits. 

5. Temporary restraining order issued September 18, 
1930 and injunction undertaking given by plaintiff. 
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6. Extension of temporary restraining order issued Sept. 

27, 1930. | 

7. Order granting injunction pendente lite on September 
29, 1930, and injunction undertaking given tliereon. 

8. Defendant’s motion to dismiss bill of complaint. 

9. Order overruling motion to dismiss bill of complaint. 

10. Answer to bill of complaint. 

11. Findings of fact and conclusions of law. 

12. Plaintiff’s petition for assessment of damages on in¬ 
junction undertakings and affidavit in support thereof. 

13. Plaintiff’s reply to petition for assessment of dam¬ 
ages. # | 

14. Findings of Fact, Conclusions of Law and Opinion. 

15. Final decree, including notation of appeal and order 
fixing undertaking on supersedeas as to plaintiff and order 
fixing undertaking on supersedeas as to United States 
Fidelity & Guaranty Co. and its notation of appeal. 

16. Undertaking. 

17. Assignment of Errors. 

18. This designation. 

LEVI COOKE, 

Attorney for Plaintiff dnd for 
U. S. Fidelity <& Guaranty Co. 

193 Service of copy of foregoing designation of record 
accepted this 9th day of June, 1931. 

PEELLE, OGILBY & LESH, 
By PAUL E. LESH, J 

Attorneys for Defendant. 

i 

194 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 193, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 51884 in Equity,; wherein Otto 
M. Stanfield is Plaintiff and Otto H. F. Vbllbehr is De¬ 
fendant, as the same remains upon the files and of record in 
said court. 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said court, at the city of Washington, in 
said District, this 27th day of July, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

195 In the Court of Appeals of the District of Columbia. 

No. 5464. 


Otto M. Stanfield and United States Fidelity & 
Guaranty Company, Appellants, 


vs. 


Otto H. F. Vollbehr, Appellee. 
Appellants 9 Designation for Printing of Record. 


Now come the appellants in the above-entitled cause, by 
Levi Cooke, their attorney, and direct the Clerk to print 
the record in said cause as filed, except the following parts 
thereof, which the clerk is directed to omit, namely: 

1. Omit pages 38 to 50, inclusive. 

2. Beginning with line 33, page 55, omit to foot of page 
126. 


Counsel certifies that the matter designated for omission 
is immaterial to the determination of the question involved 
and that the printing thereof would be a needless expense. 
OTTO M. STANFIELD, 

U. S. FIDELITY & GUARANTY CO., 


By LEVI COOKE, 

Their Attorney . 


Appellants , 


Service of copy of above designation for printing of 
record is accepted this 10th day of August 1931. 

PEELLE, OGILBY & LESH, 

Attorneys for Appellees,. 

D. D. D. 

[Endorsed:] No. 5464. Otto M. Stanfield and United 
States Fidelity & Guaranty Co., appellants, vs. Otto H. F. 
Vollbehr. Appellants’ designation for printing. Court of 
Appeals, District of Columbia. Filed Aug. 10, 1931. 
Henry W. Hodges, Clerk. 
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196 In the Court of Appeals of the District of Columbia. 

i 

No. 5464. 

Otto M. Stanfield and United States Fidelity & 
Guaranty Company, Appellants; 

vs. 

Otto H. F. Vollbehr, Appellee; 

Appellee’s Counter-designation for Printing of Record. 

Comes now the appellee, pursuant to paragraph 5 of Rule 
VI of this Court, for the reason that certain parts of the 
record proposed to be omitted in printing ate referred to 
in the findings of fact of the Court below and! some of them 
are incorporated by reference therein, and thd nature of the 
omitted matter would not be apparent in the printed record 
unless the portions of it below designated weije printed, and 
designates as material to be printed the following addi¬ 
tional portions of the record which were designated for 
omission by appellants: 

Page 38, page 40, the first 12 lines (through the line be¬ 
ginning “Mr. Collins, Mr. Speaker, ladies’*) of page 42, 
page 49, lines 33 to 37 of page 55, page 59, lines 1 to 6 of 
page 68, lines 1 to 3 of page 73, the 9 lines beginning “After 
recess” of page 74, lines 18 to 23 of page 82; lines 48 to 53 
(the last six lines) of page 84, lines 18 to 22 of page 85, lines 
47 to 48 of page 87, lines 2 to 19 of page 89, lines 2 to 33 of 
page 109, page 116, page 117, page 122. 

OTTO H. F. VOLliBEHR, 

Appellee, 

By PAUL E. LESH, j 

Of Counsel. 

I 

[Endorsed:] No. 5464. Otto M. Stanfield et al., appel¬ 
lants, vs. Otto H. F. Vollbehr. Appellee’s j counter-desig¬ 
nation for printing record. Court of Appeals, District of 
Columbia. Filed Aug. 17, 1931. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 5464. Otto M. Stanfield et al., jappellants, vs. 
Otto H. F. Vollbehr. Court of Appeals, District of Colum¬ 
bia. Filed Aug. 5, 1931. Henry W. Hodged, Clerk. 
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OCTOBER TERM, 1931. 


No. 5464 


OTTO M. STANFIELD and UNITED STATES 
FIDELITY & GUARANTY COMPANY,! Ap¬ 
pellants, 

i 

vs. 

i 

OTTO H. F. VOLLBEHR, Appellee. ! 


BRIEF FOR APPELLANTS. 


Statement of the Case. 

This case is an appeal from a final decree (R. 99) 
dissolving an injunction pendente life and dismissing 
the bill of complaint filed by appellant Otto M. Stan¬ 
field by which appellant sought to recover! under 


i 


It 
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written contracts a commission claimed bv him on the 
sale by appellee, Otto H. F. Vollbehr, for $1,500,000 of 
certain books and papers known as the Vollbehr Col¬ 
lection of incunabula, comprising some 3,000 items, to¬ 
gether with a copy on vellum of the Gutenberg 44-line 
Bible, known as the St. Blasius-St. Paul copy. 

The 1 final decree further awarded against appellant, 
as principal, and the United States Fidelity & Guar¬ 
anty Company, as surety on the injunction undertak¬ 
ings, damages as interest in the sums of $953.33 re¬ 
specting a restraining order of September 18,1930, and 
$6,387.63 respecting the injunction pendente life of 
September 29, 1930; and further gave judgment of 
$10,500.00 as counsel fees for obtaining the dissolution 
of the aforesaid injunction pendente lite. 

This appeal presents the propriety, first, of the dis¬ 
missal of the bill, and, secondly, the propriety of the 
judgments entered for interest and for counsel fees 
claimed under Section 479 (b) of the Code of Laws for 
the District of Columbia for securing dissolution of the 
injunction. 


Chronology of the Litigation. 

Appellant filed his original bill (K. 1) September 18, 
1930, showing that appellant Otto M. Stanfield was a 
citizen of the United States and resident of the city 
and State of New York, and that the appellee, Otto H. 
F. Vollbehr, was a citizen of Germany and resident of 
Berlin, temporarily sojourning in Washington, 1). C.; 
that the latter was the owner of or controlled the Voll¬ 
behr collection of incunabula and the Gutenberg Bible, 
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known as the St. Blasius-St. Paul copy, averred j a con¬ 
tract of May 17, 1929, whereby appellee agreed with 
appellant that, if through the services, efforts or in¬ 
strumentality directly or indirectly of appellant a pur¬ 
chaser should be secured for such collection, appellee 
would pay to appellant a commission of five per cent 
of the gross amount received for said collection las and 
when payments for items of said incunabula and said 
Bible were received by the appellee and in such form, 

i 

if stocks, bonds or other security, as and when re¬ 
ceived by appellee. The bill averred a further contract 
of November 11, 1929, in which it was agreed tnat the 
appellee would pay to the appellant, instead of the 5 
per cent commission, a commission of 10 per 'cent for 
the purpose of securing additional co-operatioji from 
other parties as appellant might see fit and advisable 
in order to further the sale of the collection and Bible. 

These two contracts appear at (R. 14) and (fe. 17). 

The bill averred services under the contract,by ap¬ 
pellant and the authorization for and the purchase of 
the collection and the Bible by Congress for the 
Library of Congress under Acts approved July 1930. 

The bill averred that appellee refused and declined 
to account to appellant on the items of the collection 
sold and delivered or the price at which sold. The bill 
averred appellant’s belief that the appellee j would 
upon completion of settlement depart from the jUnited 
States and the jurisdiction and avoid payment of the 
commissions claimed by appellant, and would remove 
the funds received by the sale from the United IStates. 
The prayers of the bill were for process, injunction to 
restrain appellee from receiving the proceeds! of the 


i 

i 


i 

i 

i 
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sale from the United States or any officer thereof pend¬ 
ing further order of the Court, rule to show cause why 
injunction 'pendente life should not be issued, the ap¬ 
pointment of a receiver for the fund, discovery, de¬ 
cree of a lien upon the fund, and judgment for the 
amount due appellant. Appellant also prayed for the 
writ ne exeat republica. 

On the same day, September 18,1930, appellant filed 
petition for temporary restraining order (R. 8), with 
affidavit in support thereof, rule to show cause was 
issued (R. 9) by Mr. Justice Siddons, together with 
restraining order supported by injunction undertak¬ 
ing in the sum of $1,000.00 with the United States 
Fidelity & Guaranty Company, appellant herein, as 
surety. This undertaking is set forth (R. 11) as ma¬ 
terial to the case. 

Answer to the rule to show cause was filed Septem¬ 
ber 26,1930 (R. 12), including a discovery (R. 32) that 
appellee had sold 3,000 items of incunabula and the 
Gutenberg Bible to the Library of Congress for $1,- 
500,000, of which he had received $950,000, with the 
sum of $550,000 due and unpaid. 

After hearing on September 27, 1930, Mr. Justice 
Luhring extended the temporary restraining order to 
expire October 1st (R. 50), and thereafter, on Septem¬ 
ber 29th, entered an order of injunction pendente lite 
(R. 51), whereby appellee was restrained from de¬ 
manding or receiving from the United States or any 
officer thereof any sum or sums remaining unpaid to 
him on account of the purchase of the incunabula and 
Bible except such sum or sums as would not reduce the 
sum owing to him to an amount less than $175,000.00 


o 


I 

I 

i 

! 
i 

I 

i 

and requiring security from appellant in the! maxi¬ 
mum liability of $22,500.00. The injunction Under¬ 
taking was filed September 29,1930 (R. 52), the United 
States Fidelity & Guaranty Company being j surety 
thereon. The undertaking is set forth in the record 
as material to the case. 

I 

Appellee on October 2, 1930, moved to dismiss the 
bill. After hearing upon this motion, Mr. Justice 
Hitz, by order of October 14, 1930 (R. 55), overruled 
the motion without prejudice to the renewal of ap¬ 
pellee’s contentions. 

The bill was answered November 5, 1931 (R. 55), 
and thereafter the cause went to hearing and trial be¬ 
fore Mr. Justice Adkins. 

Findings of fact and conclusions of law (R. 67) were 
filed by Mr. Justice Adkins February 26, 1931.j Peti¬ 
tion for assessment of and judgment for damages on 
injunction undertakings (R. 87) was filed March 12, 
1931, with appellant’s reply (R. 93), filed March 13, 
1931. Findings of fact, conclusions of law, and an 
opinion (R. 95) relating to the petition and reply were 
filed April 14, 1931, and final decree (R. 99) w^s filed 
May 8, 1931. j 

The Facts. j 

i 

| 

The findings of fact as set forth by the trial court 
(R. 67, et seq.) as distinguished from inferences drawn 
therefrom, present a comprehensive statement; of the 
material elements in the transactions between the 
parties. In the interest of brevity of the record and 
on the assumption that the strict findings of fajct pre- 
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sent tile case, no attempt has been made to synopsize 
and present in this record the testimony taken from 
the witnesses on the trial. In dealing with the find¬ 
ings of fact, however, appellant seeks to submit for 
consideration by this Court only the findings of fact 
qua fact as distinguished from the inferential con¬ 
clusions. 

The Court finds (R. 67) that in the year 1926 ap¬ 
pellee brought to this country a collection of approxi¬ 
mately 3,000 incunabula printed in the fifteenth century 
and exhibited same at the Eucharistic Congress at 
Chicago and thereafter had public exhibitions during 
the years 1926, 1927, and 1928, descriptive pamphlets 
by Professor Winship, of Harvard University, and 
other persons being published at appellee’s expense 

and widclv circulated. An exhibition occurred at the 
* 

Library of Congress of part of the incunabula, and in 
April of the same year, 1928, appellee presented to the 
Library of Congress a collection of 10,800 ancient 
printers’ marks or title pages before a distinguished 
company. 

Appellee announced that he would be glad to present 
his main collection, which he valued at $3,000,000.00, 
to the Library of Congress, but could not afford to 
make such gift; but that if some donor would pay 
$1,500,000.00 appellee would contribute the other half. 
On March 22, 1929, appellee, on the centenary of Carl 
Schurz, presented, through Librarian Putnam, to the 
Library of Congress a collection of 20,000 ancient 
woodcuts. 

Finding 5 shows that, appellee, after bringing his 

i 

collection to the United States in 1926, had made vari- 
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ous efforts to dispose of his collection to institutions 
of learning and by interesting private individuals in 
its purchase for that purpose, but failed, although the 
fact that the collection was for sale was generally 
known amongst persons connected with institutions of 
learning and libraries and men of wealth likely to be 
patrons of such institutions, and to the Librarian of 
Congress. Additional incunabula which he had se¬ 
cured as well as an option to purchase the Gutenberg 
Bible, were to be included in the sale of his entire col¬ 
lection and this fact was known. j 

The court in Finding 6 shows that appellee in May, 
1929, having failed to sell the collection in the! United 
States, announced in the public press that he was con¬ 
sidering the return of the collection to Europe and 
its dispersal by public auction or otherwise. Albert 
Pulvermacher, of the staff of the New York Staatszei- 
tung, interviewed appellee and published articles in 

i 

his newspaper dealing with the collection and ap¬ 
pellee’s efforts to keep the same intact in America. 
An agreement was made between Mr. Pulvermacher 
and appellee that if Mr. Pulvermacher could secure a 
purchaser appellee would pay Mr. Pulvermaclier $25,- 
000.00. Mr. Pulvermacher, failing in his j efforts, 
brought appellant and appellee together, describing 
appellant as a person with connections with persons 
of wealth, able and likely to purchase such collection. 

The Court found that “plaintiff (appellant) under¬ 
took to procure a purchaser and made contracts for 
compensation contingent upon his procuring! a pur¬ 
chaser.” 


i 

i 

i 

| 

i 

j 

i 
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Noting the court’s quoted language, we set forth the 
exact language of the letters of May 17, 1929, and May 
20, 1929, as assented to by appellee on May 21, 1929. 
These letters are found in the Record, page 14 and 
page 16. They were appended with other exhibits to 
the court’s findings, but per note at (R. 84) they are 
found in the answer on the rule to show cause and 
are not duplicated in the record. The letters are as 
follows: 

Law Offices of Otto M. Stanfield, 225 Broadway, 

New York. 

Telephone: Whitehall 9460. Cable Address: 

“Ottomstand”. 


May 17th, 1929. 

Dr. Otto H. F. Vollbehr, 

Ambassador Hotel, 

New York City. 

My Dear Dr. Vollbehr: 

In accordance with our recent conversations, 
and for the sake of record and good order, and 
in order to prevent misunderstanding hereafter, 
I am setting forth below our agreement with 
respect to the sale of your collection of In¬ 
cunabula : 

It is agreed between you and myself, that if 
through my efforts or instrumentality, directly 
or indirectly, a purchaser should be secured for 
your Incunabula collection, that you will pay me 
five percent. (5%) of the gross amount paid for 
the Vollbehr Incunabula collection, as and when 
payments and in such form if stocks, bonds or 
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i 

i 

i 


i 

i 


other satisfactory securities are made to you. 

I fully appreciate that it is your chief aihi and 
earnest desire that the collection shall liemain 
intact; if, however, conditions or circumstances 
should change, it is understood and agreed be¬ 
tween us that in the event of your selling a por¬ 
tion of the collection to any parties with jwhom 
I shall have been in contact, that you will pay 
me five percent. (5%) of the sum received by you 
for such part or portion. 

On my part, I agree to pay Mr. Albert Fulver- 
macher ten percent. (10%) of such sums as I 
may receive from you, at such times as I may 
receive them in full consideration of Mr. Fulver- 
macher’s services in this matter to you and to 
me, after first deducting from the amount re¬ 
ceived by me the expenditures and disburse¬ 
ments which I have had in connection herewith. 

Will you kindly confirm your agreement to the 
foregoing by signing your name below u$on the 
carbon copy, which I am handing you herewith. 
Very truly yours, 

' OTTO M. STANFIELD. 

Law Offices of Otto M. Stanfield, 225 Broadway, 

New York. 

Telephone: Whitehall 9460. Cable Address: 

“Ottomstan”. j 

May 20th, 1929. 

Dr. Otto H. F. Vollbehr, 

Ambassador Hotel, 

New York City. j 

i 

My Dear Dr. Vollbehr : 

I 

With further reference to the collection of 
Incunabula for which I am endeavoring; to se- 


i 

i 
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cure a donor, who will keep the same intact in 
the United States and donate it to some Ameri¬ 
can institution, library or college—with your 
generous gift of so large a portion of the same: 
it has occurred to me that the time which still 
remains before you are compelled to take this 
collection out of the United States is so short 
that you may have to sell the collection abroad, 

and as vou are aware of some of mv connec- 
* %> 

tions on the other side, particularly in England, 

1 1 felt that it would no doubt be agreeable to you 
! to supplement our agreement as set forth in 
my letter to you of May 17th, as follows: 

In the event of the collection not being re¬ 
tained in this country, the understanding as set 
forth in our letter of agreement of May 17th 
shall also apply outside of the United States, 
and if, for instance, through my efforts, intro¬ 
duction or instrumentalitv, directlv or indi- 
rectlv, a purchaser is secured in England, it is 
understood that I shall receive the same com¬ 
mission as in the aforesaid letter set forth, with 
the same provision and agreement on my part 
in so far as Mr. Pulvermacher is concerned. 

Will vou kindlv confirm vour agreement to 
1 the above bv signing vour name below. 

Verv trulv vours, 

(Signed) OTTO M. STANFIELD. 

This Court will note that the trial court in its lan¬ 
guage quoted above finds that appellant undertook to 
procure a purchaser, but appellant relies upon the lan¬ 
guage of the letter of May 17, 1929, which shows the 
agreement between the parties found in the three prin¬ 
cipal paragraphs of the memorandum itself. 

As shown by the exhibit, the agreement was: 


I 


i 

l 

i 

i 

' 

l 

I 
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(1) If through appellant’s efforts or instru¬ 
mentality, directly or indirectly, a purchaser 
should be secured, appellee would pay five per 
cent of the gross amount, as and when pay¬ 
ments and in such form if stocks, bonds or other 

i 

satisfactory securities would be made to ap¬ 
pellee. 

(2) Appellant fully appreciating that I appel¬ 
lee’s chief aim and earnest desire was that the 
collection would remain intact; if, however, con¬ 
ditions or circumstances should change, it was 
understood and agreed between parties that in 
the event of appellee’s selling a portion of the 
collection to any parties with whom appellant 
should have been in contact, appellee woijild pay 
five per cent of the sum received for such part or 

portion. j 

! 

j 

(3) Appellant agreed to pay Albert Pulver- 
macher 10 per cent of such sums as appellant 
would receive in full consideration of Pulver- 
macher’s services to both parties, after! deduc¬ 
tion of expenditures and disbursements.; 

The second letter of May 20, 1929, dealing with the 
imminent possibility of the removal of the collection 
out of the United States, provides in its second para¬ 
graph that the terms of the first letter shall apply out¬ 
side of the United States, using substantially the same 
language as the first with respect to a purchaser being 
secured. j 
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The Court finds (Finding 7) that appellant gave 
his best efforts to the undertaking, sets forth the 
nature of his activities, consultations with appellee, 
and advice to appellee as to the method of offering the 
collection. The Court finds that appellant ceased his 
personal efforts shortly after December 14, 1929, up 
to which time the efforts of appellant and appellee had 
been unsuccessful. 

Finding 8 is important as showing consideration by 
the parties of the relationship of the Library of Con¬ 
gress to the project. It is there found that no effort, 
proposal or approach had been made to anyone with 
a view to a direct purchase by the United States for 
the Library of Congress until shortly prior to October 
8, 1929, when appellee called upon the Librarian of 
Congress and stated to him that no contribution from 
a private source being in prospect which would bring 
the collection to the Library, an appropriation for its 
purchase should be sought from Congress. The 
Librarian, in a letter dated October 9, 1929, stated 
that it was his conclusion, absolutely definite, that 
even if he would recommend an appropriation it would 
have no prospect of success, and regretted that the 
collection was not likely to remain in the United States. 
The Court then finds that appellee was concerned as 
to the effect this letter would have upon the sale of 
his collection; showed the letter to the appellant and 
discussed with him what might be done to overcome it. 
Appellee asked appellant to visit Washington and see 
Dr. Putnam with a view to changing his attitude. 
Appellant advised appellee himself to return to Wash¬ 
ington and urge Dr. Putnam to withdraw the letter. 


i 


i 

I 

I 
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i 

Appellee followed this advice, personally interviewed 
Dr. Putnam, and understood that Dr. Putnam had with- 

7 i 

—^ 1 

drawn the letter and so advised appellant., Dr. Putnam 
merely placed the original letter in the Library files 
and the Court finds that Dr. Putnam’s conclusions 
were unchanged by the return of the letter. The| Court 
found that no further approach was made to Dr. Put¬ 
nam until appellee, having gone abroad, cabled to 
the Librarian on December 23, 1929, that he had seen 
a copy of the first Collins bill (H. R. 6147) ai}d was 
postponing an auction of the collection in London, was 
holding the collection in New York, and was himself 
returning to the United States in January following. 

Finding 9 deals with the further contract of Novem¬ 
ber 11, 1929. That contract is set forth (R. 17) land is 

i 

as follows: 

Law Offices of Otto M. Stanfield, 225 Broidway, 

New York. 

i 

November 11th, 1929. 

Otto M. Stanfield, Esq., j 

225 Broadway, 

New York City. j 

! 

Dear Mr. Stanfield: 

i 

Referring to your letters to me of Mhy 17th 
and May 20th, 1929, both of which were con¬ 
firmed and subscribed to by me May 21st, 1929, 
to evidence my agreement to said letters t 
I have requested you to secure such additional 
co-operation from other parties as you niav see 
lit and advisable in order to further the sale 
by you of the Collection of Incunabula, a£ more 
fully mentioned in the aforesaid letters; and 
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you have promised and are about to obtain such 
co-operation. You will also be compelled to 
spend more time upon this matter than was 
originally contemplated by us when the afore¬ 
said letters of agreement were signed. 

For the above reasons, and in consideration 
of these premises, I agree that instead of the 
commission of five per cent (5%), as set forth 
in the aforesaid letters, to pay you ten per cent 
(10%) commission. In all other respects the 
provisions and terms set forth in the said letters 
shall continue and remain in full force and 
effect. 

Will you please confirm your agreement to 
the above by signing your name below. 

Verv tj’ulv vours, 

OTTO H. F. VOLLBEHR. 

The Court finds that during the negotiation of this 
agreement appellant introduced to appellee Mr. 
Charles H. Strong, of the New York bar, as a person 
of wide-acquaintance with men of wealth and influence, 
who would be of great help in securing a purchaser 
of the collection, and it was understood between the 
parties that the increased commission was to enable 
appellant to compensate Mr. Strong without diminish¬ 
ing appellant’s compensation. 

Finding 10 states that appellee prior to contract 
with appellant had failed in negotiations with repre¬ 
sentatives of the Rockefeller Interests for the sale of 
his collection, and on November 27,1929, furnished ap¬ 
pellant with a memorandum urging that the objection 
of the Rockefeller Interests resulted from incorrect 
premises, stating that the views as to the value of the 


<r. 
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collection by certain experts were unfounded anjl urg¬ 
ing that Mr. Strong endeavor to overcome these ad¬ 
verse views bv Mr. Rockefeller's advisers. 

Finding 11 deals with the introduction by Congress¬ 
man Ross Collins on December 3, 1929, of a bill (H. R. 
6147) authorizing the purchase of appellee’s collection 
for $1,500,000.00, and the fact that Mr. Collins! acted 
on his own initiative and had no contact direct ok* indi¬ 
rect with appellant or appellee. 

Finding 12 deals with appellee’s first knowledge of 
this bill on December 13, 1929, appellee then being in 
New York and having arranged to sail for Eurcjpe the 
following day. There was a conference between ap¬ 
pellant and appellee alone, and later Mr. Strong was 
brought in. Stating that there was difference of recol¬ 
lection as to exactly what occurred at this time, the 
Court finds: 

i 

“It is admitted that defendant (appellee) in¬ 
formed plaintiff (appellant) and Mr. Strong of 
the introduction of the bill, and told plaintiff 
(appellant) that he wished no lobbying to occur 
with respect to passage of the bill introduced 
by Mr. Collins” (R. 72). 


The Court found it was understood between the 
parties, notwithstanding the introduction of the 
Collins bill, that appellant was to proceed in !his ef¬ 
forts to secure a private purchaser for the collection. 
The Court finds that at this point the recollection of 
the parties differs, appellee testifying that jit was 
understood that appellant was to have nothing what¬ 
ever to do with the bill in Congress and appellant 
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acquiesced and agreed in that understanding. Appel¬ 
lant testified that it was agreed that he personally was 
to take no steps with respect to securing passage of 
the bill in Congress, but that he advised appellee to 
have Mr. Strong handle that end of the situation and 
to do what he could to secure passage of the bill. Ap¬ 
pellant did not thereafter take any steps to aid in pass¬ 
ing the bill, but did continue his efforts with the Rocke¬ 
feller interests, and on December 14th co-operated in 
preparation of a memorandum to the end of securing 
favorable consideration of the collection by John D. 
Rockefeller, Jr., which memorandum was to be used 
by appellant and Mr. Strong. 

Fiiiding 13 sets forth discussion regarding appel¬ 
lant’s expenses to that date. The Court finds as 
follows: 


“After discussion defendant (appellee) vol¬ 
untarily agreed to pay plaintiff (appellant) 
$1,000 to reimburse him for actual expenses. 
This was a modification of the agreement be¬ 
tween the parties under which plaintiff (ap¬ 
pellant) was to pay his own expenses.” 

Appellee, just prior to sailing for England on De¬ 
cember 14, 1929, remitted to appellant $250.00, stat¬ 
ing that it was for services rendered. Appellant im¬ 
mediately replied that the payment was not for serv¬ 
ices rendered. 

The exchange of letters last mentioned of Decem¬ 
ber 14, 1929, and December 16, 1929, appear in ap¬ 
pellee’s answer on the rule to show cause (R. 20) and 
(R. 21) are as follows: 


I 


New York, December 14, ]|929. 

i 

Otto Stanfield, Esq., 

225 Broadway, 

New York City. ! 

i 

Dear Mr. Stanfield: 

i 

Enclosed please find 2 copies of aj letter 
(draft) you dictated this morning. 

I made two little remarks, as you will (notice. 
It was not the Library of Congress that made 
any efforts, but friends of the Library. 

Furthermore, I forward to you a check in 
the amount of $250 for services rendered. 

I thank you again for your assistance, and 
remain with best regards to you, and your 
family. 

Sincerely yours, 

OTTO H. F. VOLLBBHR. 
DR.V./AT. | 

Enel. 

i 

December 16, 1929. 

Dr. Otto H. F. Vollbehr, j 

c/o The Ambassador Hotel, 

Park Avenue & 51st Street, 

New York City. 

i 

Att. Miss Tishner. j 

i 

Dear Miss Tishner: 

i 

This is to acknowledge receipt of Dt. Voll¬ 
behr ’s letter of December 14th, enclosing draft 
of letter which I dictated on Saturday, and also 
check for $250.00. 


i 

! 

I 
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Inadvertently, in his letter, Dr. Vollbelir 
speaks of this $250.00 “for services rendered”. 
In onr conversations on this subject last Satur¬ 
day, it was understood and agreed between the 
Doctor and myself that this $250.00 should be 
applied on account of general expenses and out¬ 
lays, which I have had, towards which he prom¬ 
ised to send me a further check of $750.00 when 
he arrived abroad. 

I am writing you this note for retention in 
your files so that the record will show that these 
payments on account are not for services. 

Verv trulv vours, 

OTTO M. STANFIELD. 

OMS :B. 

The Court finds that by letters of April 4 and April 
10, 1930, appellant “demanded” the balance of $750.00 
as a debt due by appellee to him. The two letters last 
mentioned appear respectively (R. 21) and (R. 22). 
The translation of the answer thereto from original 
German, under date of April 11, 1930, appears at (R. 
23), the latter showing a remittance of $250.00. 

The Court finds that on July 15, 1930, appellee sent 
to appellant a check for the final $250.00 and stated in 
the letter of transmittal that it was the balance of ap¬ 
pellee’s indebtedness to appellant; and that by letter 
of July 17, 1930, appellant returned the check with a 
letter pointing out the possible incorrect interpretation 
that might be placed on the letter of transmittal. 

Appellee’s secretary replied disclaiming that the 
purchase of the collection for the Library of Congress 
was due “to any additional co-operation plaintiff (ap¬ 
pellant) may have secured in order to further the 
sale.” 
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The Court found that appellee, who had gone abroad 
before the letter was received, cabled from Badgastein 
to appellant confirming the letter from his secretary. 
The letter of transmittal of July 15, 1930, last men¬ 
tioned, is set forth in translation at (R. 27). Appel¬ 
lant’s reply of July 17,1930, is set forth at (R. 28), and 
the reply of appellee’s secretary is set forth at (R. 
30). | 

The Court found in this connection that appellant’s 
letter of July 17, 1930, was the first claim by! appel¬ 
lant to appellee that the proposed purchase j by the 
United States to be accomplished by the enactment of 
the Collins bill was in anvwise connected with or ma- 

w 

! 

terial to the contracts between the parties. 

In Finding 14 it appears that appellee cabled, De¬ 
cember 22, 1929, to Librarian Putnam that he had re- 

• i 

ceived the Collins bill and was postponing the London 
auction, and that he was returning to New York early 
in January; and was advised by Dr. Putnam, by cable 
reply, that the bill mentioned had no prospect of enact¬ 
ment. In reply to a cablegram from appellant;, appel¬ 
lee advised appellant and Strong that the Rockefeller 
prospect was the only hope (R. p. 73). 

We refer to Findings 16 to 24, inclusive, as Showing 
the development of the congressional proceedings in 
the purchase of the collection for the Congressional 
Library, the activity of Mr. Strong in furtherance 
thereof, and the relation between him and the appellant 
and the appellee in relationship thereto. 

In Finding 22 the Court mentions a numbed of per¬ 
sons who appeared before the House Committee on the 
Library on March 10, 1930, among them being! Strong, 


i 
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and the Court finds that all of said persons, “including 
said Strong, were of great assistance in the passage of 
the legislation. ’ ’ 

Finding 25 (R. p. 78) was as follows: 

“A purchaser for defendant’s incunabula col¬ 
lection was not secured through the efforts or 
instrumentality, either directly or indirectly, of 
plaintiff.’ 9 

The first two paragraphs of Finding 26 are as fol¬ 
lows : 


“The legislation aforesaid authorizing the 
purchase of the collection by the United States 
was not passed through the efforts or instru¬ 
mentality, directly or indirectly, of plaintiff or 
Mr. Strong. 

“Mr. Strong did make efforts to assist in the 
passage of the Collins Bill. These efforts con¬ 
sisted, among other things, in the interview and 
correspondence with Dr. Putnam in February 
and interviews with Mr. Collins and other mem¬ 
bers of Congress.” 

The Court continues to comment upon the effect of 
Mr. Strong’s efforts, in the relationship particularly 
to Dr. Putnam, the Librarian of Congress, and Mr. 
Collins, and finds that Mr. Strong’s argument to Dr. 
Putnam, in February, 1930, was irritating rather than 
otherwise and had no effect upon the latter’s attitude. 

The Court found (R. pp. 77, 78), in discussing Mr. 
Collins’ activity, that Mr. Collins “was the principal 
and Active legislative champion and advocate of the 
passage of the bill and its passage was directly due to 
his efforts.” 
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Findings 25 and 26 are submitted to be in the nature 
of inferences and not clear findings of fact, and will be 
treated in the argument upon the merits of the cjase. 

ARGUMENT. j 

The argument will be divided as follows: 

1. The facts respecting the contract, the construc¬ 
tion thereof and the law applicable thereto, ;on the 
merits. This part of the argument will deal with as¬ 
signments of error Nos. 1, 2, 3 and 5 (R. 101-ld2). 

2. The validity of the contract, in terms and bs exe¬ 

cuted, with respect to public policy. This part of the 
argument will deal with assignment of error; No. 4 
(R. 101). | 

3. The legality of the judgment for damages, includ¬ 
ing counsel fees under the injunction undertakings, in 
.the light of Section 479 (b) of the District of Colum¬ 
bia Code. This part of the argument will deal with 
assignments of error Nos. 7, 8 and 9 (R. 102). ! 

Point I. 

The Facts Respecting the Contract, the Construction 
Thereof and the Law Applicable Thereto |on the 
Merits. 

Discussion of the Facts . 

i 

It is shown on the Findings of Fact that Vpllbehr 
brought his collection of incunabula to the lUnited 

i 

States in 1926 and for a period of three years himself 
labored to secure a purchaser therefor, with complete 
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failure, despite widespread advertisement and ex¬ 
ploitation. In May, 1929, he announced in the public 
press that he was returning the collection to Europe 
for dispersal. The intervention of Pulvermacher, of 
the New York Staats Zeitung, resulted in Vollbehr 
offering the latter $25,000 to find a purchaser. Pulver¬ 
macher, himself failing, brought Vollbehr and Stan¬ 
field together, with the result that the first contract of 
May 21, 1929, supra, w’as made. Stanfield was to re¬ 
ceive a commission of 5 per cent, from which Pulver¬ 
macher was to be compensated; and this contract was 
the cause of Vollbehr’s retaining his collection in the 
United States pending further efforts for its disposal 
here. Appellant’s coming into the matter under this 
contract, therefore, was the direct occasion of reten¬ 
tion of the collection in the United States, out of which 
grew the ultimate sale, in July, 1930, to the United 
States for the Library of Congress. 

The contract was broad and comprehensive and must 
be re&d as a commission contract. It provided that if, 
through Stanfield’s efforts or instrumentality, directly 
or indirectly, a purchaser should be secured for Voll¬ 
behr’s incunabula collection, Vollbehr would pay 
Stanfield 5 per cent of the gross amount paid, as and 
when payments and in such form if stocks, bonds or 
other satisfactory securities were made to Vollbehr 
(R. 15). It further provided for similar commission 
on any portion of the collection being sold to any par¬ 
ties with whom Stanfield should have been in contact. 
And it provided for compensation to Pulvermacher for 
the latter’s service in this matter to Vollbehr and 
Stanfield. 
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The second and concurrent contract of May 20,1929 
(R. 16), confirmed with the first contract on ^lay 21, 
1929, refers to the short time remaining before Voll- 
behr would be 4 ‘compelled to take this collection out 

I 

of the United States,” and provides for the commis¬ 
sion to be paid in case of a sale abroad should a pur¬ 
chaser be secured in England through Stanfield’s ef¬ 
forts, introduction or instrumentality, directly or in¬ 
directly, and for similar provision in that event ‘‘in 
so far as Mr. Pulvermacher is concerned.” 

Stanfield gave his best efforts to the undertaking 
and labored to perform his undertaking. The collec¬ 
tion remained in the United States instead of being 
taken abroad by its owner as planned by him iknmedi- 
atelv prior to the contract. 

The relations of the parties to the contract were co¬ 
operative to the common purpose of the contract. 
Stanfield advised Vollbehr to abandon his proposals by 
which the latter offered to contribute $1,500,000 of his 
suggested $3,000,000 price provided a donod would 
pay him $1,500,000 and become a joint contributor of 
the collection to a public institution, showing him the 
fallacy of this basis of sale; and Stanfield dealfy among 
others, with parties, or persons representing those 
parties, with whom Vollbehr had failed to succeed in 
previous years. 

This was the situation to November, 1929, when the 
second contract (R. 17) was made, by which tjhe par¬ 
ties, still in harmony, and the collection still jremain- 
ing in the United States, agreed that the commission 
should be increased from 5 per cent to 10 pbr cent. 


i 

i 
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The second and concurr* : : *\ r* c»: 
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chaser he secured in Knglar.d ::.r s* -h:N ■ 
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and labored to perform his undertaki:.^. 1 j 
tion remained in the United States in-*.-ad : y - 
taken abroad by its owner as planned by him ' : .|r. . 
atcly prior to the contract. 
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The relations of the parties to the contract wejn- 

operative to the common purpose of the contract. 

Stanfield advised Vollbehr to abandon his proposals 1 

which the latter offered to contribute $1,500.0(10 jot 

suggested $3,000,000 price provided a donor Would 

pay him $1,500,000 and become a joint contributor of 

the collection to a public institution, showing hijm the 

fallacv of this basis of sale: and Stanfield dealt, among 
* 

others, with parties, or persons representing! those 
parties, with whom Vollbehr had failed to succeed in 

S 

previous years. 

This was the situation to November, 1929, when the 
second contract (R. 17) was made, by which title par¬ 
ties, still in harmony, and the collection still remain¬ 
ing in the United States, agreed that the commission 
should be increased from 5 per cent to 10 pei* cent. 
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The premise for this change in the contract was stated 
by Yollbehr as follows: 

“I have requested you to secure such addi¬ 
tional cooperation from other parties as you 
may see fit and advisable in order to further 
the sale by you of the collection of Incunabula, 
as more fully mentioned in the aforesaid letters: 
and you have promised and are about to obtain 
such cooperation. You will also be compelled 
to spend more time upon this matter than was 
originally contemplated by us when the afore¬ 
said letters of agreement were signed.” 

The reason for this contract was that Stanfield 
wished to bring into the matter Charles H. Strong, of 
the New York bar, and wished to increase the commis¬ 
sion so as to avoid reduction of his own compensation 
in case of compensation to Mr. Strong for his assist¬ 
ance in the transaction. 

During the negotiation of this matter, on November 
11, 1929, Mr. Strong came into the matter and was 
associated with Stanfield, at the latter’s request, to 
assist in the transaction, and he would not have en¬ 
gaged in the matter except at Stanfield’s request. 

The record fails to disclose anv exclusion of the 
Library of Congress from the field of sale, or as a 
prospect for a sale. On the contrary, in October, 1929, 
Yollbehr had dealt with Dr. Putnam, the Librarian 
of Congress, had written him a letter, and in response 
had received a letter from the Librarian to the effect 
that even if he could recommend an appropriation for 
the purchase, it had no chance of passage. Yollbehr, 
disheartened by this response, consulted immediately 
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with Stanfield and asked Stanfield to visit Washington 
in order to secure withdrawal by Dr. Putnam of the 
letter. Stanfield advised Vollbehr himself to revisit 
Dr. Putnam on this mission. Vollbehr followed the 
advice, left the original letter with the Librarian and 
considered that Dr. Putnam had withdrawn the letter 
and so advised Stanfield. 

Vollbehr was concerned as to the effect of the letter 

■ * j 

upon the saleability of his collection and wished to 
avert its effect. He secured plaintiff’s counsel and 
assistance in this regard with respect to the Library 
of Congress, which became the ultimate repository of 
the collection on the purchase by the United Statbs. 

The Library of Congress does not further appear in 
the case until December 13, 1929, when Vollbehr re¬ 
ceived the first knowledge that Congressman Cbllins’ 
bill authorizing the purchase had been introduced on 
December 3, 1929. Immediately upon that knowledge 
coming to his attention, Vollbehr consulted with; Stan¬ 
field. Mr. Strong was called into the consultation and 

i 

Stanfield, Vollbehr, and Strong spent the evening of 
December 13, 1929, together. The subject of the bill 
was discussed. The Court found that Vollbehr (stated 
that he wished no lobbying to occur. Vollbehr testi¬ 
fied that Stanfield was to have nothing to do with the 
bill in Congress and that Stanfield agreed in this un¬ 
derstanding; but Stanfield testified that he advised 
Vollbehr to have Mr. Strong handle that end of the 
situation and to do what he could to secure the passage 
of the bill. Vollbehr went abroad on December 14, 
1929, remitting to Stanfield $250 on account of, $1,000 
which, by an additional understanding, he had agreed 
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to pay Stanfield on account of expenses. On Decem¬ 
ber 22, 1929, Vollbehr cabled the Librarian of Con¬ 
gress, from London, that he had received the Collins 
bill and was postponing his London auction and sail¬ 
ing for New York, to which Dr. Putnam replied by 
cable that the bill had no prospect whatever of enact¬ 
ment. Vollbehr thereupon cabled Stanfield and Strong 
that the Rockefeller prospect was the only hope; and 
while he had planned an auction sale in London he still 
kept the books in the United States. On his return to 
the United States, January 8, 1930, Vollbehr consulted 
with Strong and was told that there was no hope of a 
sale to the Rockefeller interest. 

Thereafter, on the same date, January 8, 1930, Voll¬ 
behr consulted with Strong regarding the congres¬ 
sional proceedings, was advised by Strong, asked 
Strong to visit Washington in the interest of the sale, 
and Strong made a number of visits in that behalf, 
consulted with the Librarian, with Mr. Collins, and 
with members of the Library Committees of the two 
Houses and others; and opened the hearing before the 
House Committee on the Library, in advocacy of the 
purchase by Congress of the collection and the Bible, 
which had been included in a further bill introduced by 
Mr. Collins on January 7, 1930. Authorization of the 
purchase was enacted by Congress and the money ap¬ 
propriated therefor July 3, 1930. 

It was admitted that Mr. Strong had been of great 
assistance in the matter before Congress. There was 
no definite understanding between Stanfield and 
Strong as to compensation to the latter, although 
Stanfield’s understanding was that he was to com- 
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pensate Mr. Strong and had prepared in that regard 
by the contract of November 11,1929. Mr. Strong had 
determined, prior to February 17, 1930, that he woqld 
under no circumstances accept compensation. He did 
consider, however, that he was associated with Mr. 

j 

Stanfield in the work, whether his own efforts wotild 
be rendered with or without compensation, and j he 
would not have engaged in the matter except at Sthn- 
field’s request. j 

This case presents a broad but simple contract! by 
which Stanfield undertook to aid Yollbehr in sellinglhis 
collection and by which, if a purchaser should be! se¬ 
cured, through his efforts or instrumentality, directly 
or indirectly, he was to receive compensation; and it 
was further and later agreed that he should secure 
assistance. He did secure such assistance, in the per¬ 
son of Mr. Strong, the latter being in contemplation 
between the parties when the contract of November 11, 
1929, was made. It was admitted, and the Court fohnd, 

* m i 

that Mr. Strong was of great assistance in the pur¬ 
chase of the collection by the United States foi} the 

! 

use of the Library of Congress. ! 

We submit that the contracts admit of no construc¬ 
tion that will exclude the Library of Congress jfrom 
the field of sale, and that so long as Stanfield, amongst 
his other labors under the contract, consulted with 
Vollbehr regarding the Library of Congress, was called 

i 

into immediate consultation upon the introduction of 
the bill and with regard thereto, and so long as Mr. 
Strong, called into the same consultation, was later in 
active relationship with Vollbehr regarding th0 sale 
to the United States, consulted with the Librarian of 


i 
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Congress, with members of the Senate and House com¬ 
mittees and made public argument in advocacy of the 
purchase, no conclusion can properly be reached that 
the contracts did not cover and the services were not 
performed thereunder with respect to a sale to the 
United States. 

Vollbehr’s own dealing with appellant shows a 
studied effort to escape from the obligation of the con¬ 
tract while at the same time maintaining his relations 
with Stanfield so as to benefit by the work being per¬ 
formed. This is demonstrated by the correspondence 
regarding remittances on the $1,000 agreed on Decem¬ 
ber 13, 1929, to be paid to Stanfield on account of ex¬ 
penses. The first remittance of December 14, 1929 (R. 
20), was forwarded in a letter so couched by Vollbehr 
as to indicate remittance for services rendered. Stan¬ 
field, on December 16, 1929, pointed out the possible 
misconstruction of the phrase “for services rendered” 
(R. 21). This statement was accepted by Vollbehr 
without comment. A remittance as late as May 16, 
1930 (R. 25), of another $250, neither questioned Stan¬ 
field’s earlier letter nor re-employed the language ob¬ 
jected to. 

However, the remittance of July 15, after the pas¬ 
sage of the Act, read, in its first paragraph (R. 27), 
as follows: 

“I still owe you $250, which please accept 
herewith bv mv check on New” York.” 

V •> 

Dr. Vollbehr sailed for Europe that night, and the 
letter of July 17, 1930, by Stanfield (R. 28) in which 
Stanfield made instant objection and by which he re- 
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turned the check, was addressed to Vollbehr at the Am¬ 
bassador Hotel, New York. Dr. Vollbehr had sailed. 
By letter of July 18 (R. 29) Stanfield forwarded that 
letter to Vollbehr at the Hay-Adams House, Washing¬ 
ton, D. C., his forwarding address. The answer by 
the secretary to Vollbehr, Anny Tischner, of July 19, 
1930 (R. 30), can be read only as a prepared defense 
arranged in anticipation of Stanfield’s proper claim 
for compensation under the contract. Vollbehr’si sec¬ 
retary undertakes therein to defend the very claim 
now before the Court, particularly in the last para¬ 
graph, where she speaks of the public desire that the 
Vollbehr collection be kept in the country, and hdds, 
“But no one can be singled out as having furthered 
the sale particularly.” 

Vollbehr was on the ocean when his secretary for- 

* i 

warded that letter, but when he received a copy thereof 
in Europe, he immediately cabled confirming the dis¬ 
claimer. This correspondence demonstrates a purpose 
to use the efforts, instrumentalities and assistance 
which Stanfield brought to further the sale; and upon 
the success of the undertaking to escape the obligation 
therefor. 

Yet the trial court, in Finding 13, states that Stan¬ 
field’s letter of July 17, 1930, 

j 

“was the first claim by plaintiff to the defend¬ 
ant (Vollbehr) that the proposed purchase by 
the United States for the Library of Congress 
to be accomplished by the enactment of the 
Collins bill was in any wise connected wjth or 
material to the contract between the parties” 
(R. 73). 


i 

i 
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We submit that the Court erred in this view; that 
all the correspondence regarding* the remittances, 
taken together, was full notice to Vollbehr, in which 
after Stanfield’s first objection Vollbehr acquiesced, 
over a period of months during which the undertak¬ 
ing progressed; and that Stanfield’s letter of July 17, 
1930, was in no sense a first claim, but an emphatic 
protest against Vollbehr’s patent effort, following the 
authorization of the purchase, to disclaim liability. 
The trial court should have treated Dr. Vollbehr’s 
letter of July 15th as a planned and studied disclaimer 
of liability following fruition of the undertaking. And 
certainly Miss Tisclmer’s letter in behalf of her prin¬ 
cipal can be treated only as a prearranged composi¬ 
tion intended to be used by her in response to Stan¬ 
field’s anticipated protest. 

Finding that Mr. Strong was of great assistance, the 
Court none the less, in Findings 25 and 26 (R. 78), 
states that a purchaser was not secured through the 
efforts or instrumentalitv, either directly or indireetlv, 
of Stanfield, and that the legislation authorizing the 
purchase was not passed through the efforts or instru¬ 
mentality, directly or indirectly, of Stanfield or Mr. 
Strong. We submit that these inferences are un¬ 
founded in fact, and the Court’s later discussion re¬ 
garding part of Mr. Strong’s activities, and tending to 
minimize or question their efficacy, can not be taken to 
impair the utility of the great assistance found to have 
been furnished by Mr. Strong; nor can the labors of 
Mr. Stanfield, by himself and by Mr. Strong, whom 
he brought to his assistance, be evalued or minimized, 
after the event and the successful conclusion of the 
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sale, to eliminate participation by Stanfield in j the 
fruits of the transaction under the terms of his bon- 
tract. Strong was brought into the matter solely at 
the instance of Stanfield, would not have engaged in 
the matter except at Stanfield’s request, and, per the 
terms of the contract, to further the sale by Stanfield; 
yet the Court eliminates the efforts or instrumentality 
as either directly or indirectly furthering the legisla¬ 
tion authorizing the purchase, despite the fact I that 
Mr. Strong was “of great assistance in the passage of 
the legislation” (Finding 22, R. 76). 

The Court finds (Finding 22, R. 78) that Congress¬ 
man Collins was in active charge of the congressional 
progress of these bills throughout and “was the prin¬ 
cipal and active legislative champion and advocajte of 
the passage of the bill, and its passage was directly 
due to his efforts.” 

This may be said of most acts of Congress which 
pass the House and Senate; for certainly, only Sena¬ 
tors and Representatives can conduct the legislative 
business; but if any governmental purchase accom¬ 
plished bv public legislation can be the subject of con¬ 
tractual arrangements between private partied, the 
earning of compensation otherwise legally payable for 
the expenditure of efforts should not and cannot be de¬ 
feated bv the mere determination that one or j more 
members of Congress labored in the enactment and 
were directly responsible for ultimate passagb. If 
such were to be the rule, jjersons primarily interested 
in the passage of legislation could contract for assist¬ 
ance, employ the efforts and instrumentalities of those 
with whom they contract and forever escape their ob- 

i 
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ligations because one or more members of Congress 
bad also performed their official functions in the 
dispatch of the legislation. 

On all the facts, undisputed on this record, it can 
be said that except for Stanfield’s undertaking with 
Vollbehr, the collection would not have remained in 
the United States and would not have been purchased 
by Congress. Disheartened and hopeless after three 
years of his own efforts, Vollbehr, in May, 1929, was 
planning to abandon his American venture and return 
with his collection to Europe for its dispersal. His 
meeting with Pulvermacher led to his contract with 
Stanfield. In reliance upon Stanfield’s assistance, 
Vollbehr retained his collection in the United States 
and the exploitation thereof for sale within the United 
States continued. Following several failures bv Voll- 
behr to interest the Library of Congress and the Con¬ 
gress itself, Congressman Collins introduced his bill 
in December, 1930, and thereafter, Vollbehr using the 
advice and counsel of Stanfield and the assistance of 
Mr. Strong, the matter progressed to a completed 
purchase by the Congress for the Library. 

Only by ignoring these contracts and whittling away 
the services rendered, in a laborious effort to defeat 
Stanfield’s recovery, can it be said that, in a funda¬ 
mental conception of the whole transaction, a pur¬ 
chaser was not secured through Stanfield’s efforts or 
instrumentality, directly or indirectly, and through the 
additional co-operation which Stanfield saw fit and ad¬ 
visable to secure in order to further the sale by Voll¬ 
behr of his collection. 
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True though it may be that the public at large be¬ 
came interested and many persons advocated the pub¬ 
lic purchase of the collection for the Library of Con¬ 
gress, the written contracts existed between St4nfield 
and Vollbehr. It was by virtue of these contracts and 
continued labors thereunder that the collection was 
within the United States, its retention here intact be¬ 
ing urged upon all possible purchasers and thb con¬ 
duct of the business by Vollbehr himself being advised 
and guided by Stanfield. To say that because bthers 

j 

volunteered to assist in a transaction such as this can- 

i 

not in law erase contracts and defeat the right I of re- 

o i 

coverv under contractual obligations. 

Laiv Applicable to the Contracts: 

We submit that the trial court erred in construing 
the contract and that this error permeated itjs con¬ 
sideration of the applicable legal principles. In Find¬ 
ing 6 (R. 69) the Court said: I 

“Plaintiff (Stanfield) undertook to procure a 
purchaser and made contracts for compensa¬ 
tion contingent upon his procuring a pur¬ 
chaser.’ ’ I 

i 

i 

In our statement of the facts above we have in¬ 
serted at that point the language of the May 17th con¬ 
tract itself. Recalling that the contracts hejre are 
written and express undertakings regarding ja par¬ 
ticular and somewhat novel form of property, the dis¬ 
tinction between the Court’s conclusion that! Stan- 
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field was to “procure” a purchaser and the written 
language employed in the contract, 

“If through my efforts or instrumentality, 
directly or indirectly, a purchaser should be se¬ 
cured,” 

becomes manifest. 

The second contract of November 11, 1929, referred 
to additional co-operation to be secured by Stanfield, 
“to further the sale” by Stanfield “as more fully men¬ 
tioned” in the previous contract. 

The trial court dealt with the matter as if it were a 
real estate transaction in which the buver should be 
brought to the seller by the broker; and concluded, in 
his opinion (R. 80): 

“I think that the contract means that plain¬ 
tiff was to be the efficient or procuring cause 
' of the purchase; otherwise the commission was 
not payable.” 

He then applied the decision of this Court in Moore 
& Hill v. Brueninger, 34 App. D. C. 86, 91. The Court 
there said: 

“An agent, to be entitled to his commission, 
must have been the procuring cause of the pur¬ 
chase—in other words a purchase must result 
from his efforts in bringing the parties together. 
He can not intervene for the purpose of effecting 
a trade between parties already negotiating for 
1 a purchase and sale and, when the trade fails, 
abandon his efforts, and claim a commission for 
a subsequent sale of the property between the 
parties originally negotiating with that end in 
view . 9 ’ 
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The Moore & Hill case dealt with the ordinary 
real estate broker’s commission and presented np con¬ 
tract such as is here present. 

The Court will recall that Vollbehr for three jvears 

i * 

had dealt with substantially all that limited fibld of 
prospects in the United States, such as the Rockefeller 
Interest, the Huntington Library, Harvard Library 
and others of similar ability interested in and capable 
of purchasing incunabula or a Gutenberg Bible, in¬ 
cluding the Library of Congress. Stanfield was obvi¬ 
ously limited in his efforts and instrumentalities, as 
was Strong in his later assistance, to working jin the 
same field in which Vollbehr’s earlier failures had oc¬ 
curred. The Moore & Hill case is a sound precedent 
in the ordinary real estate brokerage transaction; but 
to apply the principle of that case here necessitates 
revision of the contracts to meet the terms, expressed 
or implied, of such a contract. Such reconstruction 
by interpretation, we respectfully submit, the trial 
court attempted when he said that Stanfield under¬ 
took to procure a purchaser and made contracts for 
compensation contingent upon his procuring! a pur¬ 
chaser” (R. 69). The trial court necessarily j deleted 
from the contract the form of language employed 
therein addressed to the difficult and novel problem 
of disposing of a costly collection of antiquities, pur¬ 
chasable only by persons or institutions of great wealth 
and for educational and cultural purposes. The state 
of facts is fully distinguishable from the case qf Moore 
& Hill j 

In Dresser v. Gilbert, 81 N. J. Law, 385, the Court 
said: 

i 

i 

i 

i 

i 
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“While the general rule is that a broker, to 
earn his commission, must be the procuring 
cause of the sale, the qualification has been im¬ 
posed upon the rule * * * that the parties 

may, by special agreement, * * * limit the 

operation of the rule.” 

In Stevenson Co. v. Oppenheimer, 91 N. J. L., 479, 
the contract was that commission was to be paid to 
plaintiff, Stevenson Co., whenever the property should 
be sold. The Court, after reciting the rule laid down 
in Desser v. Gilbert , said: 

* * we stated as ratio decidendi that 

the general rule governing the status between 
the parties was a ‘doctrine of public policy in¬ 
tended to effectuate justice between the parties 
and it is not intended to unmake an agreement 
which they deliberately executed and which 
fixes the terms and conditions upon ivhich com¬ 
pensation shall be made/ The langauge pre¬ 
sented by the contract * * * is equally with¬ 

out qualification and is emphatic and specific in 
statement. The defendant would add to this 
1 promise, in effect, the words ‘sold by the 
Stevenson Co/ If the construction of the de¬ 
fendant were to be accepted, the efforts of the 
plaintiff, even though they awakened into ac¬ 
tivity, by advertisement, hearsay or other indi¬ 
rect method, the inquiry or curiosity of the 
purchaser and ultimately led to the sale, would 
still go unrewarded and unrecognized—a situa¬ 
tion which was criticized adversely in Vreeland 
v. Veterlein, 33 N. J. L., 247; and Weeks v. 
Smith , 79 N. J. L., 388.” (Italics ours.) 
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In Culp v . Brown , Court of Civil Appeals of Texas, 
235 S. W., 675, on rehearing, said: 

“The appellees concede that this distinction 
(between the ‘procuring cause’ and the ‘instru¬ 
mentality’) was not stressed in their original 
brief, and as the trial court found that the 
plaintiffs were the procuring cause of the sale, 
the fact that plaintiff assumed a less burden in 
this case than is usually imposed upon a broker 
escaped our attention. 

“The contract signed by defendants provided 
that defendants would pay the agreed commis¬ 
sion to plaintiffs 4 in case they are instrumental 
in sale of the same.’ 4 Instrumental’ is defined 
as ‘serviceable,’ ‘helpful, as instrumental in 
promoting an object.’ ‘Even though Sprading 
had known for three months that this prbperty 
was for sale and had visited the garage several 
times and talked to the foreman in charge, yet 
he had not yet traded and had not ydt seen 
either of the plaintiffs. We are unable ;to say 
that the evidence does not support the conten¬ 
tion that they were instrumental in making the 
sale. See Gardner v. Eldredge y 149 Mc>. App. 
210, 130 S. W. 403; Black v. Wilson , 187 S. W. 
493 (5); Piper v. Allen (Mo. App.) 219 S. W. 
98. In the last cited case the court said:! 

“ ‘This suit is not on the ordinary broker’s 
contract to find a purchaser or to effect; a sale, 
but is for services rendered in assisting ithe de¬ 
fendant in making a sale of the property. His 
right to recover, therefore, did not depend upon 
whether he was the procuring cause of tjhe sale, 
but whether plaintiff did assist, etc.’ j 

“See Kurtz v. Payne , 156 Iowa, 376,: 135 N. 
W. 1075, 1077, for the dinstinction between a 

i 

j 

I 
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broker’s being ‘instrumental’ * * * and 

being the ‘procuring cause’ in making a sale. 
The court in the latter case said: ‘one mav be 
instrumental without having anything to do 
with finding a purchaser.’ ” 

In dealing with the last-cited case, the trial court 
disposes of the distinction between being “instru¬ 
mental” and the “procuring cause,” by the following 
language (R. 81): 

“Here the distinction is not material because 
•the contract itself requires payment of the com¬ 
mission only if a purchaser is secured ‘through 
i the efforts or instrumentality, directly or indi¬ 
rectly, of the plaintiff.’ ” 

We submit with all deference that the trial court 
has ignored the proper meaning of the words of the 
contract, in order to eleminate a distinction which is 
conceded to exist and which under the terms of the con¬ 
tract here cannot be dismissed from the case by mere 
statement of dismissal. 

The trial court, relying upon the Moore ct THU case , 
supra, finds its conclusion in accordance with Stuart v. 
Valsom, 249 Mass., 149, 151; Carnes v. Finigan, 198 
Mass. 128, and Noble r. Mead Morrison Mfg. Co., 237 
Mass. 19. 

Stuart v. Valsom involved a commission on the sale 
of property to one who went to the seller upon merely 
reading an advertisement of the broker, and the Court 
found that the advertisement alone was sufficient for 
a finding that the sale had been brought about through 
the instrumentality of the broker , and that the sale was 
brought about as a result of the broker’s efforts. 


In Carnes v. Finigan, it was held that an officer of a 
corporation, whose corporation was directly interested 
in having a customer for its product, was the instru¬ 
ment of a broker who merely gave the officer the iname 
of a saloon keeper who might be a purchaser of iprop- 
ertv owned by the defendant. The Court said that 
plaintiff so intended to use the officer of the brewing 
company as an instrument in getting a purchaser for 
Finigan’s business. The officer did get a purchaser. 
In doing so he did not in any way act for the plaintiff, 
but was acting in the interest of his own company, so 

l 

as to have a customer for his company’s products, but 
the Court held that, having supplied the instrument, 

i 

plaintiff was the efficient cause of the sale. 

We find nothing in Noble v. Mead Morrison Mfg. 
Co. to sustain the trial Court’s view on this aspect of 
the case. This case will be dealt with in the succeeding 
part of this brief. j 

Milling v. Succession of Barron:, 129 So. 134, in¬ 
volved a verbal agreement for assistance to the; owner 
of a canal in disposing thereof to the Government. The 
agreement there, confirmed by letter and accented by 
the owner, resulted in the plaintiff visting Government 
engineers, consultations with the owner and appear¬ 
ances before the Inland Waterways Commission and 
the preparations of resolutions for a convention for 
adoption. The owner later advised the plaintjiff that 
there was no chance of selling to the Government and 
desired a release from his contract; but upon! a later 
sale of a portion of the canal to the Governnient the 
Court awarded commission to the plaintiff, saying: 
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4 4 We think that it may be fairly inferred that 
the services rendered by the plaintiff con- 
i tribnted to the sale to the Government.” 

We submit that the cases presented to the trial court 
and presented here fully warrant the construction of 
the contract relied upon by appellant and the conclu¬ 
sion that under the terms of the contract the services 
were performed and the commission due upon the 
fruition of the sale. 


Point II. 

The Validity of the Contract, in Terms and as 
Executed, with Respect to Public Policy. 

The trial court, in its opinion (R. 81), concluded 
that: 

i 4 4 If the contract be construed to require pay¬ 
ment of a commission to plaintiff because of 
i Mr. Strong’s services towards securing pass¬ 
age of the Collins Bill, the contract is void as 
contrary to public policy.” 

This point was raised on motion to dismiss upon the 
face of the bill, and that motion was overruled with¬ 
out prejudice. 

The services of Mr. Strong have been dealt wdth in 
the statement of facts and in argument on the facts 
in this brief. Mr. Strong was concededly active in his 
efforts after he was brought into the matter, and upon 
the development of the legislative aspect was of great 
assistance. After coming into the matter, and in the 
development of the congressional aspect, he deter- 
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mined not to take compensation, but continued his 
efforts to further the sale. The Court said, in Finding 
21 (R. 76), that in discussion of the matter with public 
officials he represented himself as being interested 
solely as a public spirited citizen in the passage <}f the 
legislation and that to none of these persons did he 
indicate that he had or had had any private interest, 
and the Court said that ! 

“These statements were in accord with the 
conclusion, theretofore reached by Mr. Strong, 
that he would not accept compensation for; what 
he should do.” 

In its opinion (R. 84) the trial court said: 

“Mr. Strong, in his activities in Washington, 
did not profess to act as agent or attorney for 
the defendant. On the contrary he said that he 
was acting as a citizen, as a lover of books, and 
a believer in the acquisition of Dr. Vollbehr’s 
collection. And this statement was in exact ac¬ 
cord with the truth.” j 

Mr. Strong’s statement in opening the hearing be¬ 
fore the House Committee on the Library (R. 39) was: 

“I want to say in these days of, one might 
say, reflection upon the paid public lobbyist, 
some of which is just, and some of wliich is 
rather indiscriminate, that I am not a paid pub¬ 
lic lobbyist, that my connection with tljis, al¬ 
though I am a lawyer, is purely casual, personal 
and social. I came to know Dr. Vollbehr through 
a friend in New York and came to see some of 
his books in that way, and that is all. ’ ’ I 


i 
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And the trial court said in its opinion (R. 83): 

‘‘The record is clear that no improper means 
were used by plaintiff (Stanfield) or Mr. Strong. 
It was never contemplated by anybody in the 
case that they or anyone else should use any 
improper means to secure passage of the Collins 
bill.” 

Appellant contends that in addition to all other serv¬ 
ices performed by him in behalf of Vollbehr under his 
contract, the court should consider his bringing of 
Strong into the matter and the latter’s services in as¬ 
sistance of the undertaking, regardless of the question 
whether Mr. Strong, in the course of the proceedings, 
determined that he would accept no compensation and 
conducted his dealings with Congress as a citizen in¬ 
terested in the public aspect of the subject. 

As repeatedly stated, Mr. Strong would not have 
come into the matter except at the invitation of Stan¬ 
field, and he became interested in the matter primarily 
by virtue of that fact. Without Stanfield, Strong’s 
great assistance would not have been available to Voll¬ 
behr; and the Court having found that no improper 
means were used by Stanfield or Strong, and that it 
was never contemplated by anybody in the case that 
they or anyone else should use any improper means 
to secure passage of the Collins bill, the question of 
impropriety is eradicated and the case left as to 
whether or not Stanfield is entitled to compensation 

for the aid furnished bv his efforts and instrumen- 

%> 

tality, directly or indirectly, in accomplishment of the 
sale. 
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The precedents show a liberalization of the views 
of the Courts, away from the rule announced in Mar¬ 
shall v. B. & 0. B. R., 16 How. 314, condemning all con¬ 
tracts for contingent compensation in obtaining legis¬ 
lation. There gross improprieties occurred and 
sweeping condemnation of all such contracts was made. 
Providence Tool Works v. Norris, 2 Wall. 45, follow¬ 
ing Marshall’s case, considered corrupt dealings kvith 
Government officers in the sale of muskets toj the 
United States. The contract was condemned. 

The important case of Noble v. Mead Morrison Mfg. 
Co., 237 Mass. 5, reviewed at length the law oni this 
subject and concluded that the precedent of Tool Co. 
c. Norris was to be narrowed in scope. The Cour^ sus¬ 
tained the contract and recoverv thereon, and said: 

| 

“It is necessary to discuss the question 
whether some of the sweeping expressions las to 
agreements for compensation to procure legis¬ 
lation * * * found in Tool Co. v. Norris, are 
narrowed by, or are inconsistent with, later and 
more guardedly phrased judgments.” j 

i 

The Supreme Court of Massachusetts fully reviewed 
the New York cases, where the rule had long been con¬ 
trary to the precedents of the Supreme Court qf the 
United States relied upon by the trial court here. As 
said in Beck v. Bauman, 187 App. Div. 774, as to the 
doctrine in the New York Courts: 

“Directlv contrarv to the Federal decisions, 
the courts of this State have uniformly held that 
contracts of the character of that upon iwhich 
the plaintiff seeks to recover herein, in the ab¬ 
sence of proof of some corrupt intention or the 


i 
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exercise of some improper influence in procur¬ 
ing said contracts, are enforcible.” 

The New York court then cites Lyon v. Mitchell, 36 
X. Y. 235; Southard v. Boyd, 51 N. Y. 177. 

In Cummins v. Barkaloiv, 4 Keyes 43 N. Y. 514, in¬ 
volving a contract for commission on the sale of 26,000 
rifles to the Government, the court said: 

4 ‘In fact the contract itself, on its face, con- 
1 tained no such defect. It called for no illegal 
or improper action * * *; it demanded the 

use of no improper influence; it contained 
within itself no illegality or corrupt elements 
which stamped it as vicious and incapable of 
enforcement and no proof was given to show 
that it was thus tainted before it was executed. ” 

After the decision by the Supreme Court of Massa¬ 
chusetts in Noble v. Mead Morrison Mfg . Co., the case 
of Steele v. Drummond, 275 U. S. 199, came before the 
Supreme Court of the United States. The Court con¬ 
sidered the Massachusetts judgment and adopted 
therefrom the more liberal rule therein announced. 
The Court, speaking by Mr. Justice Butler, loc cite 
205, said: 

“It is only because of the dominant public 
interest that one, who has had the benefit of 
performance by the other party, is permitted to 
avoid his own obligation on the j)lea that the 
agreement is illegal. And it is a matter of 
great public concern that freedom of contract 
be not lightlv interfered with.” 

The contract involved in Steele v. Drummond was 
for services in securing the passage of an ordinance. 
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After considering the same cases which the trial (jourt 
in the instant case cited in his opinion, i. e., Marshall 
v. B. £ 0. R. R., supra; Trist v. Child, 21 Wall. 441, 
and Hazelton v. Slieckels, 202 U. S. 71, the Court! said 
loc cite: I 


“Detriment to the public interest will not be 
presumed where nothing sinister or improper 
is done or contemplated. Valdes v. Larriyiaga , 
233 U. S. 705, 709. The contract here finder 
consideration is to be distinguished from those 
dealt with in Providence Tool Co. v. Norris, 
2 Wall. 45; Trist v. Child, 21 Wall. 441; Mepuire 
v. Corwine, 101 U. S. 108; Oscanyan v. Win¬ 
chester Repeating Arms Co.. 103 U. S. 261); and 
Crocker v. U. S., 240 U. S. 74. The claims jthere 
considered were under contracts requiring or 
contemplating the obtaining of legislative or 
executive action as a matter of favor by means 
of personal influence, solicitation and the like, 
or by other improper or corrupt meansi” 

| 

! 

“The meaning of the phrase ‘public policy’ 
is vague and variable; there are no fixed! rules 
by which to determine what it is. It has jnever 
been defined by the courts, but has been left 
loose and free of definition, in the same manner 
as fraud. 1 Story, Contr. 5th Ed. Part 675; 
Pope Mfg. Co. v. Gormully, 144 U. Si 224; 
* * * It is only in clear cases that contracts 
will be held void. The principle must be cau¬ 
tiously applied to guard against confusion and 
injustice. Atlantic Coast Line Ry. Co. v.\ Beaz- 
ley, 54 Fla. 311, 387, 45 So. 761. * * *[” 


i 
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And in holding that the procuring of the franchises 
and ordinances was not illegal the Court said: 

“There is nothing that tends to indicate that 
in the promotion or passage of them there was 
any departure from the best standards of duty 
to the public. The contention that Drummond’s 
agreement to secure their passage was contrary 
to public policy cannot be sustained. Cole v. 
Brown-Hurley Co., 139 Iowa 487, 18 L. R. A., 
(N.S.) 1161, 117 N.W., 746, 16 Ann. Cas. 846; 
Burbank v. Jefferson City Gas Light Co., 35 La. 
i Ann. 444; Greene v. Nash , 85 Me. 148, 26 Atl. 
1114; Houlton v. Nichol, 93 Wis. 393; Noble v. 
Mead-Morrison Mfq. Co., 237 Mass. 5, 21, 129 
N. E. 669. 

Owens v. Wilkinson, 20 App. D. C., 51. 72. upon 
which the trial court relies, must be treated as obso¬ 
lete in the light of the later decisions just mentioned. 

Hazelton v. Sheckels, 202 U. S. 71, relied upon by 
the trial court, shows refusal of specific performance 
of a contract to buy land, involving a corrupt agree¬ 
ment respecting the sale of land to the Government. 
It is not considered pertinent. 

In Valdes v. Larrinaga, 233 U. S. 705, 709, which 
the trial court states is distinguished, in the opinion, 
from Hazelton v. Sheckels, Mr. Justice Holmes, in 
upholding a contract for contingent compensation re 
securing a concession from the Government, stated: 

< ... r 

V* 

“We are unable to perceive how a principal 
can apply to contracts for selling goods to the 
•government different in its essence or in its 
general statement from that applicable to se¬ 
curing concessions from government. If a per- 
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centage contingent on success is valid in the' one 
kind of case it would seem to he equally so 
in the other.’’ j 

One of the cases relied upon in Steele v. Drummond, 
supra, is Cole v. Brown-Hurley Co., 139 Iowa, j 487, 
a case involving the obtaining of the right td lay 
railway tracks, in which the Court said: 

j 

“It is not the law that all contracts depend¬ 
ent upon future legislative action are agjainst 
public policy, nor is it true that all contracts to 
secure legislative action are unenforcible.” 

I 

The trial court in its opinion does not consider the 
present leading authority by the Supreme Court, 
found in Steele v. Drummond, supra. ; 

The trial court (R. 84) quotes from Chief Justice 
Rugg’s opinion in Noble v. Mead Morrison Co., supra, 
that: ! 


“Activities, not openly and straightfor¬ 
wardly presented as agent or attorney but dis¬ 
guised as disinterested or as founded! upon 
zeal for the public good, cannot be the founda¬ 
tion for a successful action at law although 
resting upon an express promise of financial 
reward.” j 

I 

i 

Conceding this principle, appellant contends that Mr. 
Strong’s activities, under the facts as found by the 
trial court itself, in no way conflict therewith sp as to 
impair appellant’s right of recovery. Mr. Strong be¬ 
came interested in the matter at appellant’s request, 
under no contract for compensation with Stanfield 
and, determined to accept no compensation, stated his 
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position in the opening of the House Committee hear¬ 
ing as quoted above and acted, as the Court found, in 
the fullest propriety. 

It is submitted that upon the proper and pertinent 
findings of fact, upon which legal conclusions can 
alone be based, and in the light of the state of the law 
regarding questions of public policy, the Court erred 
in concluding that so far as Mr. Strong’s services in 
aid of the undertaking are concerned, the contract 
can be treated as contrary to public policy. 

The Court’s holding substantially sets aside the 
contract in the face of the Supreme Court’s opinion 
in Steele v. Drummond, that it is only because of dom¬ 
inant public interest that one who has had the benefit 
of performance by the other party is to be permitted 
to avoid his own obligation on the plea that the agree¬ 
ment is illegal, and that it is a matter of great public 
concern that freedom of contract be not lightly inter¬ 
fered with. 

The judgment of the Court, expressly stating that 
no impropriety occurred or was contemplated, certainly 
assufnes premises in order to reach its conclusion, 
again in the face of the same Supreme Court opinion, 
that detriment to the public interest will not be pre¬ 
sumed where nothing sinister or improper is done or 
contemplated. 

We submit that the judgment below is not only un¬ 
supported by authority, but diametrically in conflict 
therewith as applied to the very facts as found by the 
trial court itself. 
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Point III. 

The Legality of the Judgment for Damages, Including 
Counsel Fees, under the Injunction Undertakings, in 
the Light of Section 479 (b) of the District of Co¬ 
lumbia Code. 

i 

Appellee (R. 87) filed petition for assessment of and 
judgment for damages on the injunction undertakings. 
The Court filed Findings of Fact, Conclusions of Law 
and Opinion re this petition and (R. 99) concluded, 4 4 as 
matter of law:” 

l 

“1. That by the temporary restraining order 
and the injunction pendente life defendant was 
wrongfully enjoined and restrained. 

2. That the damages to defendant under the 
injunction undertakings shall include counsel 
fees in the sum of $10,500. 

3. That such damages shall include interest 

in the sum of $953.33 on the first undertaking; 
and on the sceond undertaking shall include 
interest in the amount of $5,337.51 from Septem¬ 
ber 29, 1930 to April 2, 1931, and $29.17 per day 
thereafter.” j 

Appellee in his petition for assessment of dnmeges 
claimed that the injunction withholding his collection 
of the money pending trial had prevented hini from 
buying certain further incunabula in which he pur¬ 
posed dealing under option contracts and that he had 
been further damaged thereby. With respect to this 
claim the trial Court said: 
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“No decision is made on the claim for dam¬ 
ages for alleged loss of profits, but that is left 
open.” 

The trial Court’s award of counsel fees was based 
upon section 479 (b) of the Code of Law for the Dis¬ 
trict of Columbia, which provides: 

“In any proceeding in the Supreme Court of 
the District of Columbia or any special term 
thereof to recover damages upon a bond or un¬ 
dertaking given to obtain a restraining order or 
preliminary or pendente life injunction the 
i court, in assessing damages to be recovered 
thereunder, may include such reasonable counsel 
or attorney fees as the party aggrieved or dam¬ 
aged by such restraining order or injunction 
may have been put to or incurred in obtaining 
a dissolution thereof.” 

Both undertakings in this case, one in the sum of 
$1,000 and the other in the sum of $22,500 (R. pp. 
11, 52), were in the same form, and the obligors under¬ 
took: 


“to make good to the defendant all damages 
(not to exceed the sum stated in the bond) by 
him suffered or sustained bv reason of wrong- 
fully and inequitably suing out the injunction in 
the above-entitled cause, and stipulate that the 
damages may be ascertained in such manner as 
I the Court shall direct, and that, on dissolving 
the injunction, the Court may give judgment 
* * * in the decree dissolving the injunction.” 

While the issuance of the injunction pendente life 
was resisted, there was no motion at any stage of the 
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proceedings to dissolve the injunction until after trial, 
and the filing of findings of fact, conclusion of lavir and 
opinion; and on final decree the injunction was dis¬ 
solved and the bill dismissed (R. 100). The motibn to 
dismiss the bill prior to trial did not move the dissolu¬ 
tion of the injunction. 

This was not a proceeding for an injunction as the 
sole relief prayed, but a bill stating a cause of ^ction 
founded in contract on an asserted right to a part of 
a specific fund under circumstances creating aj lien. 
(See McCormack v. Harr ah, 60 App. D. C. —; :51 F. 
(2d) 316 of the advance sheets.) The bill prayed for 
a lien, an accounting, discovery, etc. 

As ancillary and necessary temporary relief in view 
of the imminence of the departure of the appellee 1 from 
the country to return to his home in Germany, an in¬ 
junction pendente life was prayed and awarded as an 
essential measure in the proper conduct of thb suit. 
In its Finding 6 on this aspect of the case (R. 96) the 
Court found: ' 


“For all legal services in defending this cause, 
including all services in obtaining dissolution of 
the injunction pendente lite by the final decree 
herein defendant has incurred fees aggregating 
$15,000.” “ ! 

The Court then allocates 20 per cent of said fees as 


reasonable fees in connection with issuance of the 

i 

temporary restraining order and its extension ^nd in 
connection with the issuance of the injunction pendente 


lite; 10 per cent of said fees as reasonable in connec¬ 
tion with preparation and argument of the motion to 
dismiss the bill of complaint, and concludes as follows: 


i 

! 




“and that 70 per cent of said fees were reason¬ 
able fees for the services of said attorneys to 
defendants from the time of the decision on the 
motion to dismiss the bill of complaint to the 
present time, and for their services in the trial 
and in all matters pertaining thereto, and for 
their services incurred in obtaining dissolution 
of the injunction pendente life.” 

It is obvious that the case depended upon a trial 
of the merits. 

The condition of the bond above quoted provides 
for damages suffered or sustained “by reason of 
wrongfully and inequitably suing out the in junction.” 

Prior to the statute under which attorneys’ fees 
are now claimed, it was against the policy of the law 
to allow attorney’s fees. In Oelrichs v. Williams, 15 
Wall. 1 211, an injunction had been granted and an un¬ 
dertaking tiled that the obligor “should prosecute the 
writ of injunction with effect,” or pay “all damages 
and costs sustained by the granting” of the injunction. 
The words “wrongfully” or “inequitably” were not 
in the undertaking, and upon decree the court allowed 
interest, but as to counsel fees said, loc. cite 230: 

“The decree of the court below was preceded 
by the report of a master, which the decree 
! affirmed and followed. Upon looking into the 
report we find it clear and able and we are en¬ 
tirely satisfied with it, except in one particular. 
We think that both the master and the court 
erred in allowing counsel fees, as a part of the 
damages covered by the bonds. 

In Arcambel v. Wiseman, 3 Dali. 306, decided 
• by this court in 1796, it appeared ‘by an estimate 
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of the damages upon which the decree was 
founded, and which was annexed to the record, 
that a charge of $1,600 for counsel fees in the 
court below had been allowed.’ This court held 
that it * ought not to have been allowed.’! The 
report is very brief. The nature of the case does 
not appear. It is the settled rule that counsel 
fees can not be included in the damages! to be 
recovered for the infringement of a patent. 
Teese v. Huntington, 23 How. 2; Whitteniore v. 
Cutter, 1 Gall. 429; Stimpson v. Railroads, 1 
Wall. Jr. 164. They cannot be allowed jto the 
gaining side in admiralty as incident to the judg¬ 
ment beyond the cost and fees allowed by 
statute. The Baltimore, 8 Wall. 378. 

In actions of trespass where there arc ho cir¬ 
cumstances of aggravation, only compensatory 
damages can be recovered, and they do hot in¬ 
clude the fees of counsel. The plaintiff! is no 
more entitled to them, if he succeeded, than is 
the defendant if the plaintiff be defeated.! Why 
should a distinction be made between them. In 
certain actions ex delicto vindictive damages 
may be given by the jury. In regard to that 
class of cases this court has said: ‘It is true 
that damages assessed by way of example may 
indirectly compensate the plaintiff for jmoney 
expended in counsel fees, but the amqunt of 
these fees can not be taken as the measure of 
punishment or a necessary element in it$ inflic¬ 
tion.’ Day v. Woodworth, 13 How. 370. j 

The point here in question has never bfeen ex¬ 
pressly decided by this court, but it is jclearly 
within the reason of the case last referred to 
and we think is substantially determined by that 
adjudication. In debt, covenant and assiimpsit, 
damages are recovered, but counsel fees are 


! 
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never included. So in equity cases where there 
is no injunction bond, only the taxable costs are 
allowed to the complainants. The same rule is 
applied to the defendant, however unjust the liti¬ 
gation on the other side, and however large the 
expensa litis to which he may have been sub¬ 
jected. The parties in this respect are upon a 
footing of equality. There is no fixed standard 
by which the honorarium can be measured. 
Some counsel demand much more than others. 
Some clients are willing to pay more than others. 
More counsel may be employed than are neces¬ 
sary. * * *” 

“We think the principle of disallowance rests 
on a solid foundation, and that the opposite rule 
is forbidden by the analogies of the law and 
sound public policy.” 

In Local Union No. 368, etc., v. Barker Painting Co., 
58 App. D. C. 51, 24 F. (2d) 879, it was held that at¬ 
torney’s fees could be assessed as part of the damages 
where the injunction is the sole relief sought. An 
analysis of that case will show that every authority 
upon which it is based is a case where the injunction 
was the sole relief and that each case cited is a case 
wherein the court said that unless the injunction was 
the sole relief sought attorney’s fees could not be as¬ 
sessed. 

In that case, this court cited Youngs v. McDonald, 
56 App. Div. 14, 67 N. Y. S. 375, as authority for hold¬ 
ing that the attorney’s fee can be allowed even though 
no interlocutory motion was made to dissolve the in¬ 
junction, but such dissolution resulted from the final 
decree on the merits. However, in Youngs v. Mc¬ 
Donald the court had before it a case wherein the in- 
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junction was the ultimate relief sought. Final decree 
that the injunction should not be made permanent 
could not be made until after trial, and in that cage no 
interlocutory motion w r as necessary nor w r ould itihave 
been available. 

i 

In the Youngs case the court was asked to restrain 
defendant from removing from premises which he had 
leased fixtures which he claimed the right to remove 
upon termination of the lease. An injunction pehdente 
lite had been obtained upon argument after a restrain¬ 
ing order had first been obtained. The court said: 

“We do not think that the plaintiffs are liable 
for the counsel fees incurred in opposing the 
motion to continue the injunction duridg the 
pendency of the action. The question that was 
then presented to the special term was whether 
an injunction should continue during the pen¬ 
dency of the action. The expense incurred by 
the defendant in the argument of that ifiotion 
was not a damage or injury caused to him by 
the continuance of the injunction, as it vfas in¬ 
curred before the injunction w T as continued and 
before the bond w^as given. The question was 
whether or not there should be an injunction, 
and whether or not such injunction j when 
granted w r ould cause the defendant injury had 
no relation to the determination of the question 
as to whether or not it should be granted. 
Damages incurred by way of attorney’s fees in 
preparing for trying the action will not be al¬ 
lowed as damages sustained by the injunction.” 

I 

Where the injunction is an incident only to the main 
cause of action, the cases, as will be hereafter shown, 
hold that it is only for services in dissolving the in- 
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junction, that attorney’s fees are allowed against the 
bond. The statute, Section 479& of the Code, specifi¬ 
cally provides for the fee only where the services are 
rendered in obtaining a dissolution of the injunction. 

This Court in the Barker Painting Company case, 
above discussed, cites text writers and cases. We will 
discuss these cases in the order cited. 

High on Injunctions. —As several of the cases quoted 
below refer to and quote the section from High on In¬ 
junctions, we will not repeat the quotation here. 

In McGraiv v. Little, 198 Ala. 553, the Court said: 

“With respect to the recovery of counsel 
fees as damages in actions on injunction bonds, 
our decisions have clearly settled the following 
propositions: 

(1) If the injunctive relief obtained pending 
the determination of the suit is the sole or the 
principal purpose of the bill, the ultimate re¬ 
lief sought being solely or principally the per¬ 
petuation of the temporary injunction, then, 
upon its dissolution, whether in advance of or 
upon the final hearing of the cause itself, coun¬ 
sel fees are recoverable as for the defense of 

1 the entire suit, to the extent, of course, that they 
have been incurred therefor. 

(2) If such injunctive relief is not the sole 
or principal purpose of the bill, but is only inci¬ 
dental thereto, then only such counsel fees are 
recoverable as are incurred by reason of the 
writ itself; and the burden is upon the plaintiff 
to prove the fair and reasonable value of the 
services rendered in procuring the dissolution of 

1 the injunction. Jackson v. Millspaugh , 100 Ala. 
285 (and citing many other Alabama cases). 
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(3) These general statements of the laiv re¬ 
quire some elucidation. What test determines 
whether injunctive relief is the sole or the 
principal purpose of the bill, or is merely! inci¬ 
dental? In this connection Mr. Pomeroy ob¬ 
serves : 

‘The equitable relief against mistake or fraud 
with respect to equitable property, and the I equi¬ 
table remedies of all kinds * * * would be of 
comparatively little practical value unless the 
court could by injunction restrain the aliena¬ 
tion, transfer or incumbrance of such property 
and all other modes of dealing with it as Ivould 
prejudice the rights of the plaintiff and prevent 
him from acquiring the title, or from enjoying 
his estate, or from enforcing his claim, or re¬ 
ceiving the full benefits of his final reliqf. It 
may, therefore, be stated as a general proposi¬ 
tion, that whenever the equitable relief * f * or 
the equitable remedy of enforcing * * * interests 
or claims in or to specific property requires the 
aid of an injunction, a court of equity has jjuris¬ 
diction and will exercise that jurisdiction, either 
pending the suit or as a part of the final de¬ 
cree/—(4 Pomeroy Eq. Jur. (3rd Ed.) Sec. 
1339.) | 

In this class of cases it is perfectly clear that 
injunctive relief is not the sole or principal pur¬ 
pose of the bill, but merely in aid thereof 1 ; that 
is, to render effective the ultimate remedies to 
which the complainant may be entitled with re¬ 
spect to such property. On the other j hand, 
where the purpose is merely to compel some 
action the omission of which would be wrong¬ 
ful, or to prevent some action the comniission 
of which would be wrongful, the legal remedy 
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for damages being inadequate, the relief sought 
is essentially injunctive and begins and ends 
with the writ. Of this class are injunctive suits 
to prevent or restrain the commission of torts.” 
(4 Pom. Eq. Jur. (3rd Ed.) 1346.) 

As the action was on an injunction bond given where 
the injunction was to restrain the cutting of timber it 
was to restrain a tort. 

In Littleton v. Burgess, 16 Wyoming, 58, the case 
involved an attorney’s fee, claimed as damages under 
an injunction bond. Littleton, a district attorney, had 
been enjoined from arresting and prosecuting Burgess. 
Bond was given for damages which lie might sustain 
if it were finally determined that said injunction ought 
not to have been granted. It was determined that the 
injunction ought not to have been granted and the 
action was dismissed. The plaintiff had contracted to 
pay a $1,000 attorney fee. The Court said: 

“If the attorney’s fees were incurred to pro¬ 
cure the dissolution of the injunction, then, by 
the great weight of authority, the defendant in 
error was damaged to that extent. 22 Cyc. 1053, 
and cases there cited * * *. Noble v. Arnold , 

1 23 0. St. 265. In the last mentioned case the 
Court said that ‘a distinction is to be taken 
between expenses incurred only in procuring a 
dissolution of an injunction and such as are 
incurred in the defense of an action to which the 
injunction is merely auxiliary and is not essen¬ 
tial to the relief sought.’ This distinction runs 
all through the adjudicated cases where such 
fees are allowed as an element of damages in 
an action upon the bond. In the case before us 
the object of the writ was to perpetually enjoin 
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the defendant from doing the acts complained 
of, and the attorney’s fee was reasonable.”: 

In Cook v. Chapman, 41 N. J. Eq. 152, it was held 
that the services rendered must be rendered in con¬ 
nection with getting- rid of the injunction. After re¬ 
viewing the cases in many States the Court said:! 


41 The limitation rests upon this reasoning: It 
is said that if no injunction had been grafted, 
the defendant, in resisting the action, w\ould 
have been compelled to make precisely the same 
expenditure that he has in resisting the action 
with an injunction, and, therefore, it can! not 
be said that such expenditure was caused by 
the injunction. Noble v. Arnold, 23 0. St. |264; 


etc. 


The courts of this State are, so far as I am 
aware, entirely uncommitted on the question, 
and they are, therefore, at liberty to adopt any 
rule which may seem to be best calculated to 
prevent wrong and to promote justice. * * * 
Now whenever an injunction is unfairly ob¬ 
tained, the defendant is put under a restraint 
which he ought not in justice to have been re¬ 
quired to bear. * * * To get rid of the injunc¬ 
tion he must have aid of counsel. The (com¬ 
plainant charged that he and his brother had 
made arrangements with defendant by which 
defendant undertook to enforce by suit certain 
claims; that after the contract was made, de¬ 
fendant and his brother endeavored by; con¬ 
spiracy to cheat him, etc. * * * The injunction 
was asked as a mere auxiliary to the main re¬ 
lief, the principal relief sought being a decree 
that the defendant held the claims on whidh the 
judgment w’as founded as the trustee of the 
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complainant. The case defendant was called 
upon to answer was a perfectly simple one. It 
involved nothing but his contract relations with 
the plaintiff.” 

Speaking of the services rendered by the defendant’s 
attorney, the Court said: 

“It is true that there is no limit to the labor 
which a client may require of his counsel * * *. 
For such services a suitor who has agreed to 
indemnifv his adversary against damages is not 
bound to pay. They are not within the terms of 
his contract. He is only liable for a reasonable 
amount of counsel fees necessarily expended in 
getting rid of the injunction. That is the limit 
of his liability. The facility with tuhich a de¬ 
fendant may abuse this right and the ease with 
which the abuse may be concealed, render it the 
duty of the court to be always vigilant to see 
to it that the liability is kept within just and 
reasonable limits and that in enforcing it the 
court itself is not made the instrument of in¬ 
justice and oppression.” (Italics ours.) 

In the case of Loofborrow v. Shaffer, 29 Kans. 415, 
cited, the injunctive relief was the sole relief sought 
and the fees were reasonable. 

In Burnett v. Stark & Co., 155 Iowa, 588, the court 
said that where the injunction is the sole relief sought 
the defendant may obtain his necessary costs and ex¬ 
penses in obtaining dissolution of the injunction, in¬ 
cluding attorneys’ fees, but the court added: 

“On the other hand, where the injunction is 
not the relief sought, but is ancillary and ex¬ 
ternal to the main action, then, in an action on 
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the injunction bond, attorneys’ fees cannotj be 
allowed for defending the injunction suit as a 
whole. In such a case, if no expense is incurred 
in obtaining the dissolution of the injunction 
except such as is incident to the defense of the 
case as a whole, and a dissolution is had upon 
final hearing, no recovery of attorney fees can 
be had (citing many cases).” 

In Creek v. McManus, 13 Mont. 152, the court said: 

j 

‘ 4 * * * but in the case at bar the right to an 
injunction was the only cause of action set up 
or litigated and no services could have been 
rendered for any other purpose.” 

The court distinguished the case however, from 

other cases in the Montana courts, | 

: j 

“in which latter cases there was a main cause 
of action, and the injunction was only ancillary 
thereto.” j 

In Pelkey v. National Surety Co., 143 Minn. 176^ the 
action was brought permanently to enjoin carrying on 
of an ice business. Upon order to show cause a tem¬ 
porary injunction was issued. Trial resulted in judg¬ 
ment on the merits. The court said: j 

i 

“The purpose of the action was to obtain a 
permanent injunction. * * * Nothing else was 
wanted. It was distinctly an action for an in¬ 
junction and not an action to which an injunc¬ 
tion was incidental. It is held on good author¬ 
ity that when the temporary injunction is an¬ 
cillary to the main action counsel fees in defend¬ 
ing such action are not recoverable in an action 
on the injunction bond. * * *” 
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In Porter v. Hopkins, 63 Cal. 53, cited by this court, 
the court held that where the bill was brought per¬ 
petually to enjoin the defendant from prosecuting cer¬ 
tain actions, attorney fees incurred in actually dis- 
solving the injunction were allowable, but not attor¬ 
ney’s fees rendered ‘ 4 otherwise in the case.” 

This court in the Barker Painting Co. case also 
cited two Missouri cases: Richardson Luhlicating Co. 
v. Bedell, 209 Mo. App. 243, and Joplin Gas Co. v. City 
of Joplin, 182 Mo. App. 422. 

In Joplin Gas Co. v. City of Joplin, the court said: 

“The rule stated in the standard work of 
High on Injunctions is the law of this State, as 
follows: 

“ ‘And the true test with regard to the al¬ 
lowance of counsel fees as damages would seem 
to be that if they are necessarily incurred in 
i procuring the dissolution of the injunction, 
i when that is the sole relief sought by the action, 
they may be recovered; but if the injunction is 
only ancillary to the principal object of the 
action, and the liability for counsel fees is in¬ 
curred in defending the action generally, the 
dissolution of the injunction being only inci- 
; dental to that result, then such fees can not be 
recovered. 2 High on Injunctions (3rd Ed), 
Sec. 1686. 

“ ‘It is improper to allow as damages counsel 
fees for the expense incurred in trying the entire 
case irrespective of the injunction, and the fees 
should be limited to such as pertain to the disso¬ 
lution.’ {Idem, Sec. 1688.) 

“This has been quoted as being the law of 
this State many times. Following this rule our 
i courts have several times declared the law to 
be that, where the injunction is ancillary only, 



I 


i 

i 

' ! 

63 | 

as it is in this case, and the case is tried on khe 
merits and the injunction dissolved because 
plaintiff fails to sustain his action, then | no 
damages can be allowed for dissolving the in¬ 
junction, because whatever expenses were; in¬ 
curred pertain to the trial of the merits. * j* * 
44 On the other hand, where the injunction is 
the only remedy—the very life of the bill—gnd 
its perpetuation or dissolution is the only matter 
to be litigated, then the whole case is tried as 
a motion to dissolve * * * and attorney fees jare 
properly assessable as damages for procuring* 
the dissolution.’’ 

In Richardson Lublicating Co. v. Bedell , 209 |Mo. 

App. 238, the court said: 

“It is the judgment assessing damages oni the 
injunction bond that is the subject matter of 
the present appeal. * * * The rule, according 
to the great weight of authority, is that *; * * 
“‘Where the injunction is ancillary to i the 
principal relief sought by the bill, and its disso¬ 
lution is only incidental to the defense miade, 
and the counsel fees are incurred in defending 
the suit generally, they can not be assessed as 
damages.’ (14 R.C.L. 487.) | 

“It would seem that if the main object of the 
suit was one thing and the issuance of the in¬ 
junction was an entirely different thing* or 
purely ancillary (for instance, to preserve or 
to prevent the possibility of losing the benefit 
of the judgment sought in the injunction suit, 
should one be obtained), then no attorney’s!fees 
should be assessed as damages on the injunction 
bond, except, perhaps, such as could be sa}d to 
be confined wholly to procuring a dissolution of 
the bond. But that is not the situation ih the 
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ease at bar. Here the object of the suit is to 
enjoin and restrain Bedell from enforcing his 
libel judgment and to annul the same, and the 
dissolution of the injunction involved the de¬ 
fense of the whole case.” 

This disposes of all the cases either cited or referred 
to in the Barker Painting Company case by this court. 

Besides the cases discussed, however, many other 
cases have been decided in the various States to the 
same effect, i. e., that where the injunction is obtained 
incidentally or as ancillary to the main object of the 
suit, attorney’s fees for dissolving the injunction are 
not allowed. Cooper v. Golding (Texas Civil Ap¬ 
peals), 176 S.W., 92; Smith v. Kuhl, 26 N. J. Eq. 97; 
Manufacturing Co. v. City of Elkins, 93 W. Va. 27; 
Mazon Estate v. Carr, 26 N. M. 343. 

In Britt v. McCormick County Commission, 117 S. 
C. S’, where the injunctive relief was the purpose and 
the injunction was dissolved, the court held that the 
defendant was not entitled, as damages, to fees for 
three attorneys in dissolving the injunction; that one 
was sufficient. 

In Commission Co. v. Spencer, 236 Mo. 608, it was 
held that damages should not include services ren¬ 
dered in resisting the application for the temporary 
injunction, that the damages did not precede, but fol¬ 
lowed the order. The court held, among other things, 
that in proceedings to assess damages on an injunction 
bond the court will proceed 

“on the theory that as the main suit, the in¬ 
junction and the injunction bond are in equity,- 
equitable principles will be levied on to guide 
a court in ascertaining the damages.” 
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The court quoted 2 High on Injunctions (4th Hd.)> 
Sec. 1663, as follows: 


4 ‘In estimating damages sustained by the (im¬ 
proper issuing of an injunction, the courts pro¬ 
ceed upon equitable grounds, and while if is 
difficult to fix any precise rule or standard I for 
determining the damages upon dissolutioii, it 
may be said, generally, that nothing will be al¬ 
lowed which is not the actual, natural and proxi¬ 


mate result of the wrong; committed. * 


# * 


And 


the only damages which can be recovered! are 
such as arise from the operation of the injunc¬ 
tion itself, and not such as are occasioned by 
the suit independent of the injunction. ’ ’ 


See also: 

Puget Sound, etc., v. 2Etna Co., 97 Wash] 37, 
413, 416; | 

Scholtz v. Amn. Surety Co., 35 Idaho, 207 ;j 
White Pine Lumber Co. v. Indemnity Col, 42 
Wash. 569; ! 

Clevenger v. Goltry, 82 Ind. App. 110; 

Weed v. Hunt, 90 Vt. 418; ! 

Reagan v. Dick, 78 Colo. 148. ! 

i 

Appellants contend that the court erred in its con¬ 
clusion that Section 479 (b) is not limited to cases 
where the injunction is the gist of the action. 

The trial court found that this court had not so 

i 

limited the statute by its decision in the Barker Paint¬ 
ing Company case. Certainly this court did not make 
such limitation because it properly dealt with the case 
presented, which consisted of a suit in which in¬ 
junctive relief was the sole remedy sought. The case 
can not be treated as any precedent to sustaifi the 
assessment of counsel fees in this cause wher£, as 


bb 
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shown on the record and in this brief, injunctive relief 

was ancillary. 

•/ 

The trial court in this aspect treated the whole suit 
as if it involved purely and simply the injunction and 
treated the counsel fees attributable to the trial of the 
merits as incurred by appellee solely on account of 
the injunction pendente lite. 

As stated in Cook v. Chapman, supra , Vollbehr, if 
no injunction had been granted, would, in resisting the 
action, have been compelled to make precisely the same 
expenditure that has been incurred in resisting the 
action with the injunction pending. He was compelled 
to defend the case on the merits, with or without the 
injunction, and the assessment of legal fees as dam¬ 
ages on the ground of having arisen out of the disso¬ 
lution of the injunction conflicts with the policy and 
justice of the law mentioned by the Supreme Court 
of the United States in Oelrichs v. Williams , supra. 

It is submitted that Section 479 (h) is applicable 
only in cases where injunctive relief is the sole remedy 
sought and the expense of counsel fees is incurred 
only in securing the dissolution of the injunction. 

CONCLUSION. 

It is submitted that the decree appealed from should 
be reversed and judgment directed for the appellants. 

Respectfully submitted, 

LEVI COOKE, 
Attorney for Appellants. 

COOKE & BENEMAN, 

FRED W. WEITZEL, 

Of Counsel. 
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April Term, 1932 


No. 5464 


OTTO M. STANFIELD AND UNITED STATES 
FIDELITY AND GUARANTY COMPANY,! AP¬ 
PELLANTS, 
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vs. 

OTTO H. F. VOLLBEHR 


BRIEF FOR APPELLEE. 


FACTS AND ISSUES 

The appellants seek to have reversed the final decree 
of the court below which awarded against them daipages 
suffered by appellee and assessed by the court below on 
the injunction undertakings they gave below, and which 
dismissed the individual appellant’s bill of complaint 
below for injunction, receiver and accounting wherein 
the individual appellant sought to have impressed on a 
fund due appellee from the United States for the sale of 
his collection of incunabula a lien for a contingent pom- 
mission of ten per cent alleged to be due him on the isale. 

Neither the testimony taken at the trial of the principal 
case nor that taken on the inquiry as to the damages are 
brought to this court for review. The trial judge rjnade 
full findings of fact on both, which are to be found ih the 
record, at pages 67 et seq. and 95 et seq . 
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Under these circumstances it would only add to this 
court’s labor to reprint here the facts; appellee relies on 
the facts as found and respectfully refers the court to the 
record at the places above indicated. 

Appellant attempts an argumentative restatement in 
his brief, and, despite the fact that the testimony is not 
here, he insists that some of the ultimate facts found are 
not facts but inferences, and he substitutes inferences of 
his own, and adds additional inferences and alleged facts 
which were rejected when urged on the trial judge. The 
respect with which federal appellate courts treat the 
findings of fact when challenged by the printed record 
of the testimonv, would seem to make it unnecessary to 
defend findings in this case where the testimony is not 
here. It approaches effrontery for appellant to ask this 
court to find facts which the trial judge failed to find, 
without any opportunity afforded this court to see the 
testimony on which the trial court acted. 

Despite appellant’s dispute as to some matters which 
the state of the record puts beyond dispute, certain 
salient facts remain unquestioned. They are: 

The Vollbehr Collection of Incunabula, including the 
St. Blasius—St. Paul copy of the Gutenberg Bible, are 
the prized possessions of the Library of Congress by 
purchase from their collector, the appellee Dr. Otto H. .F 
Vollbehr, the purchase having been specially authorized 
by an Act of the Congress, approved by the President 
July 3, 1930, at the price, 81,500,000, fixed by the Act 
and approved by the Congress after full inquiry of the 
best informed. (Rec., pp. 78-79.) 

This Act was the enactment of bills introduced in 
Congress by Representative Collins of Mississippi, the 
first one on December 3, 1929, and the others as the 
project developed under Mr. Collins’ leadership. (Rec., 
pp. 71 et seq ., 77 et seq.) 

Mr. Collins acted in the matter entirely upon his own 
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initiative. His information as to the value of the;collec¬ 
tion and its availability had been gained through the 
public press and through his knowledge of donations 
and exhibitions in the Library of Congress of incunabula 
and like articles which had been made by appellee him¬ 
self. Mr. Collins had contact with and interest'in the 
Library of Congress to an unusual degree. (Finding 11, 
Rec., p. 71.) 

The individual appellant Otto M. Stanfield (herein¬ 
after for convenience called “the appellant”), & New 
York lawyer, who claims a commission of $150,|000 or 
$75,000, in respect of this sale by appellee, had absolutely 
nothing to do with the introduction of the Collins bill 
or its enactment, and had not suggested a sale j to the 
United States nor at any time did he attempt toi aid in 
effecting this sale. (Rec., p. 72.) 

Appellant did have a contract with appellee providing 
that the claimed compensation should be paid to him 
contingent upon a sale being made through his efforts 
or instrumentality; he did busy himself thereunder in 
efforts to sell to various persons and institutions, not 
however, to the United States. (Rec., pp. 15, 60.) 

Appellant’s claim in respect of the sale to the United 
States is not sought to be established except by services 
rendered by Mr. Charles H. Strong, also of the New 
York bar, who was among the persons who advocated 
the passage of the Collins bills. Mr. Strong h^d been 
associated professionally with appellant in appellant’s 
attempts to sell the collection to persons other than the 
United States, but in his advocacy of the Collins bills he 
was acting, avowedly and in fact, solely in the public 
interest and not in pursuance of his former association 
with the appellant. (Rec., pp. 72, 71, 76, 82.) | 

Upon these facts, the appellant apparently realizes 
that he must abandon his principal case, and copplain 
here only of the damages assessed against him, or else 

1079 - 1—2 
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contend, as he does, somewhat indirectly: First, that 
the contract as a matter of law entitled him to his com¬ 
mission if he rendered service and if a sale was made, 
whether or not there was any relation of cause and effect 
between the services he rendered and the sale that was 
made; and second, that he is entitled to count upon the 
activities of Mr. Strong as services rendered by him, the 
appellant, in order to found his claim for compensation. 

It seems unlikely that the appellant entertains any 
serious hope of prevailing in this court upon either of 
these issues: and it seems fair to assume that they are 
brought only as a means of attempting to make it appear 
that appellant had some justification, or thought he had, 
for bringing his suit, thus putting him in a more favorable 
light in respect of the real occasion for his present 
appeal, which was the judgment against him on his in¬ 
junction undertakings for a considerable sum, including 
counsel fees for services rendered in obtaining the dis¬ 
solution of the temporary injunctions below. 

It is apparent that the suit filed by the appellant 
below has, insofar as its principal purpose is concerned, 
become moot. Its principal purpose was to impress upon 
the fund of $1,500,000 payable to the appellee by the 
United States an equitable lien to the extent of ten per 
cent thereof, $150,000, alleged to be due the appellant as 
commission as a broker for procuring the sale. This 
alleged lien was sought to be enforced by the appointment 
of a receiver for the fund and by an injunction against 
the defendant from receiving the said fund without 
paying the appellant the commission alleged to be due 
to him. (See prayers of bill, Rec., pp. 5 el seq.) 

Temporary restraining orders issued September IS, 
1930, and September 27, 1930 (Rec., pp. 10, 50), and 
injunction pendente lite issued September 29, 1930 (Rec., 
p. 51), restrained the defendant as prayed in the bill 
pending the suit, but the final decree entered May 8, 


1931, dissolved the injunction (Rec., pp. 99-100}, and 
though a general appeal was taken, only that portion of 
the decree which awarded to the appellee damages bn the 
injunction undertaking was superseded, and there was 
no renewal of the injunction pending appeal (Rep., pp. 
100 et seq.), so that the event which the appellant $ought 
to prevent has come to pass; the appellee has beein free 
to receive and disburse as his own funds the purchase 
price for his collection which he was about to receive 
when the bill was filed. 

In the present posture of the case, the affirmative 
relief appellant appears to be seeking, though his brief 
does not deal directly with the subject, is a money: judg¬ 
ment for 8150,000 against the appellee, or if appellant 
should reaffirm in this court the concessions he made at 
the trial table, a money judgment for 875,000 (see foot¬ 
note, Rec., p. 80). 

The findings of fact on the issue as to damages on the 
injunction undertakings are fully set out in the record, 
pp. 95 to 99. Included in these findings of fact are the 
following: 

i 

“I find that 810,500 are reasonable attorneys’ 
fees to which defendant has been put and which 
defendant has incurred for legal services in obtain¬ 
ing dissolution of the pendente lite injunction.” 
(Rec., p. 97.) 

“After the adverse decision of this motion (to 
dismiss the bill) it was not possible for defendant 
to obtain dissolution of the injunction pdndente 
lite without a trial on the merits.” (Id.) 

The trial judge in finding what counsel feesj were 
assessable, as being those to which defendant was put 
in obtaining a dissolution of the injunction, excluded 
those having to do with the extension of the restraining 
order, the answer to the rule to show cause, the hearing 
on the grant of the preliminary injunction, and the 





6 


motion to dismiss the bill; and found and assessed the 
proper charge for services in obtaining the dissolution 
(Rec., pp. 98-99). 

The decree in this regard recites “ testimony having 
been taken thereon” (Rec., p. 100). The appellant did 
not bring to this court the record of the testimony, and is 
of course bound as to matters of fact by the findings of 
the court below in this regard also. Appellant questions, 
however, as a matter of law, whether the statute, 479 (b) 
of the Code of Law for the District of Columbia, applies 
to cases wdierein an injunction is not the principal and 
sole object of the suit. We on behalf of the appellee 
find no such limitation in the statute and no foundation 
in the authorities for reading such a qualification into 
the statute. 

The matters to be discussed in this brief are therefore 
three: 

1. Appellant cannot recover on his contract with 
appellee without showing that there was a relation of 
cause and effect between services he furnished and the 
sale of appellee’s collection. 

2. No recovery can be had by appellant for activities 
of Mr. Strong on behalf of the bill in Congress to pur¬ 
chase appellee’s collection. 

3. The temporary injunctions herein are within the 
purview of Code Section 479 (b) of the Code. 
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ARGUMENT 

i 

i 

1. Appellant cannot recover on his contract with 
appellee without showing that there was a relation of 
cause and effect between services he furnished and the 
sale of appellee’s collection. 

! 

i 

A. Sundry arguments of appellant on alleged facts. \ 

In appellant’s brief, in the discussion of a correspond¬ 
ing point, appellant reviews the facts upon which he 
relies and includes as facts some statements which! have 
no foundation in the record. 

Among such statements in appellant’s brief isj that 
appellee’s contract with appellant “was the cause of 
Vollbehr’s retaining his collection in the United States” 
(Brief, p. 22). This is reiterated in other words jtwice 
on the following page of the brief (p. 23), again in 
appellant’s summary of the facts (Brief, p. 32)! and 
again on the following page (p. 33). On the contrary, 
the fact is no more than this: that in May, 192$, the 
appellee “stated in the public press that he was con¬ 
sidering returning the collection to Europe and dis¬ 
persing it by public auction or otherwise” (Finding 6, 
Rec., p. 68). There is no statement in the record that 
the matter of the return of appellee’s collection to 
Europe was prevented from progressing beyond the 
point where it was being considered by appellee, because 
of contracts with appellant. 

It is true that appellant contended in the court l^elow 
that a relation of cause and effect could be worked out 
between what the appellant did and the ultimate sale 
through a conclusion that appellee would have sent his 
collection abroad and lost the opportunity for th6 sale 
if he had not kept it here while he was attempting to 
sell it through the appellant. If such an argument were 
sound, it would entitle appellant to a commission | upon 
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any sale to anybody in the United States after appellant 
and appellee contracted, whether or not appellant had 
the remotest connection with the sale actually made. 
This certainly was not what the parties intended by 
their contract. It would be as unreasonable as would 
be a claim against a railroad company for personal 
injuries suffered in a local traffic accident on the ground 
that the person who was so injured would not have been 
at the time and place if the train on which he arrived in 
the city had not been late. 

Furthermore, in appellant’s summary of facts, he 
reargues a contention of fact made by him in the lower 
court to the effect that Miss Tischner’s letter of July 19, 
1930, to the appellant (Rec., p. 30) was “a prepared 
defense arranged in anticipation of Stanfield’s proper 
claim for compensation under the contract” (Brief, p. 
29). The trial court heard the testimony and found that 
appellant’s letter of July 17, 1930, to which this letter 
w*as a reply (Rec., p. 28), “was the first claim by plaintiff 
to defendant that the proposed purchase by the United 
States for the Library of Congress to be accomplished 
by the enactment of the Collins bill was in anywise 
connected with or material to the contract between the 
parties” (Finding 13, Rec., p. 73). Appellant urges upon 
this court that the trial justice’s findings of fact in this 
regard were error. We respectfully submit that if the 
evidence were here, this court would agree with the 
court below’, but that the evidence not being here, 
appellant is precluded from contending that the finding 
of the court below* as to these facts is incorrect. 

It is a very material fact bearing upon the construction 
of these contracts and confirming what would in any 
event be their natural meaning, that appellant did not 
at any time from the initiation of the purchase by the 
United States until after its accomplishment, make any 
claim that this purchase w r as within the purview* of his 
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contract, and this fact cannot now be erased by any 
argument running counter to the facts found Ipy the 
court below. j 

Appellant, along this same line, seeks to make capital 
of the fact that after the interview of December 13, 
1929, at which appellant himself agrees it was decided 
he was personally to do nothing with respect to the 
Collins bill (Rec., p. 72), and at which appellee agjreed to 
pay appellant SI,000 to cover his expenses (Rec.,|p. 73), 
appellee in forwarding his check for $250 on account, 
stated it was “for services rendered/’ This statement by 
appellee was not unnatural, because the contract under 
which appellant had been working did not require 
appellee to pay appellant’s expenses, and no indebted¬ 
ness having arisen thereunder or on any other afecount, 
appellee might naturally attribute the fact that |he was 
paying money to appellant to the fact that appellant 
had been rendering service. But appellee had, \thether 
by way of novation or gift, agreed to pay this sum for 
expenses, and appellant promptly recorded the fact by 
his reply that this payment was not for services but 
expenses (Rec., p. 73). j 

Appellant seeks to use this interchange of letters to 
impute doubt as to the verity of the finding of fact that 
the letter of July 17, 1930, was appellant’s first claim 
that compensation was due him for the sale to the 
United States (Brief, pp. 16-19, 28). 

Appellee need not argue that the found fact jis true, 
without the testimony here, but a simple fact | is here 
which it developed was the reason appellant did riot wish 
this $1,000 appellant persuaded appellee to pay! him to 
appear to be for services. If it had been paid as for 
“services,” Mr. Pulvermacher would have been entitled 
to ten per cent of each such payment; if paid as for 
expenses, appellant could keep it all. (See the original 
contractual letter of May 17, 1929, Rec., p. 15.!) This 
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fact, and not any strained construction amounting to a 
claim for compensation on the sale to the United States, 
would have been enough without the other testimony 
below, to justify the court below in declining to find in 
this correspondence what appellant seeks to read into it. 

In this same portion of the brief, appellant discusses 
an incident which did actually occur but which is given 
in this brief a construction or color not justified by the 
facts found with regard to it. Appellee on his own 
initiative shortly prior to October S, 1929, called upon 
the Librarian of Congress, stating that no contribution 
from a private source being in prospect which would 
bring the collection to the Library, an appropriation for 
its purchase should be sought from Congress. The 
Librarian then wrote appellee a letter dated October 9, 
1929, stating his conclusion that there was no prospect 
for an appropriation by Congress (Rec., p. 70). The 
court below, having heard the testimony, found, con¬ 
cerning the incident which followed the receipt of this 
letter by appellee, “defendant was concerned about the 
effect this letter might have upon the sale of his collection. 
He showed this letter to plaintiff and they discussed 
what might he done to overcome it” (Rec., p. 70). As 
appellant puts it elsewhere in his brief “Vollbehr was 
concerned as to the effect of the letter upon the salability 
of his collection and wished to avert its effect” (Brief, 
p. 25). It would have been very strange at a time 
appellant was (to use his own words) “endeavoring to 
secure a donor who will keep the same (collection) 
intact in the United States and donate it to some 
American institution, library or college” (Rec., p. 16), if 
such a letter, believed to have a dampening influence on 
the salability of the collection, would not have been a 
matter of mutual concern to the appellee and the appel¬ 
lant. This incident does not mean that appellant was 
called into consultation with a view to a sale direct to 
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the Library of Congress. He was consulted fbr the 
purpose stated in the findings of fact, that is, to overcome 
the effect the letter might have on the salability of the 
collection. What was done by the appellee pursuant to 
his consultation with the appellant resulted in nothing 
(Rec., pp. 70-71). i 

Yet the appellant in his brief several timeb mis¬ 
construes this incident as a matter of fact. lie says 
first that there was no exclusion of the Library of 
Congress from the field of sale or as a prospect foif a sale 
(by the appellant), and cites this incident as proof that 
the contrary was true (Brief, pp. 24 to 25). j Again 
appellant says of this incident that appellee had bought 
his counsel “with respect to the Library of Congress, 
which became the ultimate repositary of the collection 
on the purchase by the United States” (Brief, p. |25), as 
though this incident had anything to do with the ultimate 
sale. Again appellant says that he “consulted with 
Yollbehr regarding the Library of Congress” (Btief, p. 
27), with no foundation excepting this conference con¬ 
cerning the Librarian’s letter. 

In a case wherein the facts have been so carefully 
found by the trial court, it should be unnecessary further 
to analyze the additional supposed facts attempted to 
be brought into the case by the appellant’s argumentative 
summary of them. What the appellant actually did was 
to make efforts to sell appellee’s collection to Isundry 
persons other than the United States or the Library of 
Congress, as stated in the seventh finding of faci (Rec., 
p. 69), at the price of $2,500,000, and to advise appellee 
not to put forward the thought to prospective pur¬ 
chasers that appellee was by selling at less than the 
total value a sharer in the total cost of keeping the 
collection intact and in the United States. Appellant 
ceased his personal efforts shortly after December 14, 
1929, up to which time they had been unsudcessful. 

1079 - 1—3 
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(Rec., p. 70.) Disregarding the activities of Mr. Strong, 
which are separately dealt with hereinafter, it is for 
these services, if at all, that appellant can recover. 

B. Appellant's compensation was contingent on a sale 
through his instrumentality . 

Coming now to the construction of the contract, we 
are aided in giving their natural meaning to the expres¬ 
sions used in the contractual letters by considering first 
what was the subject matter being contracted about. 
The contract was for services to be rendered by appellant 
in securing a purchaser. Appellant was a lawyer, but 
the contract was not for professional services as a lawyer. 
It was for services as a broker. Appellant’s qualifica¬ 
tions to render the desired service as they were described 
to the appellee were not appellant's professional qualifi¬ 
cations as a lawyer, but that he was a person with con¬ 
nections with persons of wealth, able and likely to pur¬ 
chase such a collection, the appropriate qualification for 
a broker or agent to sell (Finding 6, Rec., p. 60). It 
seems to us that much of the argument made by the 
appellant is based upon a failure to distinguish the 
present case from one wherein a lawyer is claiming com¬ 
pensation for professional services. 

Lawyers making contracts for the rendition of profes¬ 
sional services to claimants in connection with claims 
against the government often contract that their com¬ 
pensation shall be contingent upon the collection of the 
claim, and shall be a certain percentage of the amount 
collected. Such agreed percentages are agreed to be 
paid in consideration of professional services rendered 
and to be rendered, and a lawyer need only prove that 
he has rendered the agreed services and that the claim 
has been collected. He need not prove that it was 
through his efforts or instrumentality that the claim was 
paid. It would be immaterial if the client sought to 
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show that the actual collection was the result jof the 
client’s own efforts. ! 

j 

Appellant, as appears by the findings of thq court 
below (Rec., p. 80), took several different positions as 
to what was required to be shown by the appellant in 
order to recover. In fact, in the court below, appellant 
first insisted that to place the burden upon him of 
showing that the purchaser was secured through his 
efforts was to place upon him an impossibility involving 
proof of the psychology of the purchaser. On thp other 
hand, we contended that in agency and brokerage 
contracts the same problem had been frequently met 
and solved by the courts, and that what the appellant 
had to establish was that he was the efficient or procuring 
cause of the purchase. 

In this connection, we refer to the decision of this 
Court in Moore & Hill vs. Breuninger, 34 App. D1 C. 86, 
91, wherein Moore ck Hill, real estate brokers, had 
brought to Breuninger, the owner, a contract \yherein 
Sheppard was to be the purchaser of a house oil terms 
which Breuninger did not accept. Afterwards Powell, 
who lived in an adjoining house and desired ! to get 
Sheppard as a neighbor, brought about an actujal con¬ 
tract with the same purchaser, Sheppard. This Court 
said: 

“It is well settled that after a broker has found 

i 

a customer and begun negotiations, neither the 
principal nor the customer can defeat the broker’s 
right to a commission by closing the transaction 
without his aid. Nor can a principal reject an 
offer made by such a customer and then, \Vithout 
the aid of the broker, sell to the customer, and 
thereby prevent the broker from obtaining his 
commission. Where a sale is effected las the 
result of the broker’s introducing the customer to 
the principal, he is entitled to his comitiission, 
though the sale be effected without the broker’s 
taking any part in the negotiations. It!is not, 


i 

i 
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however, every sale to a customer procured by 
a broker that will entitle him to a commission. 
He must be the procuring cause of the particular 
transaction resulting from his bringing the parties 
together. It therefore follows that if a broker 
fails to bring a customer to his terms, and then 
abandons all efforts to effect a sale, he forfeits his 
right to claim a commission upon a subsequent 
sale made by the principal to the customer. 
These principles are elementary in the law per¬ 
taining to the rights of factors and brokers, and 
further comment is unnecessarv.” 

V 

But appellant now insists that he secured to himself 
by the contracts he had with appellee greater rights to 
compensation, or compensation upon a contingency more 
favorable to himself, than is usual in case of a broker. 
In considering whether these contracts are to be con¬ 
strued as giving appellant any extraordinary or unusual 
right to compensation, we ask the court to have in mind 
not only that the appellant was the writer of the letters 
which constitute the contract and selected the words 
therein used, without having warned appellee that he 
was granting himself any more rights than are usually 
granted to a broker, but appellant was a lawyer and 
appellee was not, and furthermore, (a consideration 
which was of course more apparent to the court below 
than it can be to the appellate court), appellee, though 
he spoke English with reasonable fluency and not much 
German accent, was much more at ease and could 
express himself with more accuracy in German than in 
English. 

Under these circumstances, if appellant desired that 
his cbntract with appellee be that compensation was to 
be paid by the appellee if a purchaser should be secured, 
whether or not the securing of the purchaser should be 
through appellant’s efforts or instrumentality, he should 
have said so plainly in his letters to appellee of May 17 
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and May 20, 1929. Yet in the first of these letters he 
said: i 

i 

“If through my efforts or instrumentality, 
directly or indirectly, a purchaser should be 
secured for your incunabula collection . 1 . 

. . in the event of your selling a portion 

of your collection to any parties with whom I 
shall have been in contact, you will pay me \ . 
(Rec., p. 15.) 

In his letter of May 20, 1929, appellant writes :| 

“With further reference to the collection of 
incunabula for which I am endeavoring to isecure 
a donor . . 

“If for instance through my efforts, introduction 
or instrumentality, directly or indirectly, ja pur¬ 
chaser is secured in England, it is understood I 
shall receive the same commission . j . 
(Rec., p. 16.) 

Appellee’s letter of November 11, 1929, whicjh was 
dictated by appellant, the letter increasing the com¬ 
pensation, reliance upon which was withdrawal below by 
appellant (Rec., p. 80, footnote), w’as phrased as fellows: 

“I have requested you to secure such additional 
cooperation from other parties as you may see 
fit and advisable in order to further the bale by 
you . . 

“I agree that instead of the commission! of five 
per cent (5%), as set forth in the aforesaid letters, 
to pay you ten per cent (10%) commission.” 
(Rec., p. 17.) 

! 

It is confidently submitted that the expressions! appel¬ 
lant used in these letters could not have been intended 
to convey to appellee the information that appellant 
w T ould claim a commission on a sale which was not by 
appellant, was not to a donor he had secured, and w^as 
not to a purchaser secured through efforts, introduction 
or instrumentality of appellant. 


I 


i 
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The authorities cited by appellant to support his 
claim that he is entitled to a commission, despite the 
fact that the sale was not by means of or through his 
efforts, are cases wherein there were special agreements 
with selling agents which were held to secure compensa¬ 
tion to the selling agent in any event provided only there 
was a sale, or agreements to compensate services less in 
effect than those of one through whose efforts or in¬ 
strumentality a sale is effected. 

Thus in Dresser vs. Gilbert, 81 N. J. Law 358, cited by 
appellant, the agreement was to pay a commission to the 
agent upon a sale of the property “by him, me or any 
other person.” 

In Stevenson Co. vs. Oppenheimer, 91 N. J. Law 479, 
the agreement constituted the plaintiff the sole selling 
agent, and defendant was to pay a commission upon the 
selling price “whenever the property should be sold.” 

In Culp vs. Browne (Texas Civil App.), 235 S. W. 675, 
cited by appellant, the contract was for an exclusive 
agency and a commission if the agents were instrumental 
in a sale. It did not require that the purchaser be 
secured through the instrumentality of the plaintiffs in 
order to entitle the plaintiffs to commission. This case 
was cited to the court below. The succinct comment of 
the court below upon this case is criticized by appellant 
(Brief, p. 38) possibly because appellant does not under¬ 
stand the significance of the omission of the word 
“through” in the agreement dealt with in the Texas case. 
As pointed out by the court below, Webster defines 
“through” as “by means of; by the agency of: by 
reason of ; in consequence of” (Rec., p. 81). 

In the case at bar, the court below correctly construed 
the several letters taken together and construed in the 
light of the circumstances under which the appellant 
wrote them as developed by the testimony, as meaning 
that to entitle the appellant to a commission he must 
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show that he was the efficient or procuring causq of the 
purchase. As a matter of fact, the most liberal construc¬ 
tion of these letters in favor of appellant who wrote them 
would still require that there be a relation of cause and 
effect between appellant’s efforts and the sale[ The 
conspicuous fact in the case is that there was hot the 
remotest such connection between any effort of the 
appellant and the sale which was made to the j United 
States. 

! 

2. No recovery can be had by appellant for activities 
of Mr. Strong. 

i 

j 

A. As matter of fact. ! 

i 

It must be remembered that Mr. Strong acted! in this 
matter in two entirely separate and distinct capacities 
—on the one hand, and until about January 8, 1930, as 
the professional associate of appellant endeavoring to 
effect a sale in order that a commission of ten per cent 
might become payable to appellant out of which appel¬ 
lant intended to pay Mr. Strong an amount hot yet 
determined between them (Rec., p. 74) : on the other 
hand, after about January 8, 1930, as a public-spirited 
citizen serving no private interest whatseove|r (Rec., 
pp. 74 to 77). j 

In his private and professional capacity as an ajssociate 
of the appellant in their endeavor to sell the collection 
for appellee, Mr. Strong undoubtedly rendered .services 
upon which appellant would have been entitled! to rely 
as establishing his claim to compensation from the 
appellee if a sale had been effected to any of the; persons 
upon whom Mr. Strong was working in that capacity, as, 
for example, the Rockefeller prospect, which appears to 
have been the one upon which Mr. Strong was Working 
in December, 1929, and January, 1930 (Findings 10, 12, 


i 

i 

i 
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16, Rec., pp. 71, 72, 74}. But these efforts all resulted 
in failure (Id.). 

The further activities of Mr. Strong after January 8, 
1930, when he reported the failure of the Rockefeller 
negotiation to appellee, at least all activities concerning 
the proposed purchase by the United States, were solely 
in his other capacity as a public-spirited citizen not 
serving any private interest (Findings 17, IS, 21 and 22, 
Rec., pp. 74 to 77). 

Mr. Strong’s activities about the legislation pending in 
Congress were asserted by him and found by the court to 
be referable solely to his public interest. It is obvious, of 
course, that there could be no commingling of an activity 
avowedly in the public interest and the serving therein of 
any private interest. The getting of a commission for 
his friend Mr. Stanfield would be just as truly a private 
interest as the getting of a commission for Mr. Stanfield 
and himself. Mr. Stanfield is as much a private interest 
as the two of them together had been when Mr. Strong 
w~as associated with him in efforts to sell the collection 
to private persons. 

Appellant on this point perverts the facts and reflects 
without foundation (in the found facts) on Mr. Strong 
by attributing to him, in connection with his public- 
spirited support of the bill, his observation that he would 
not have engaged in the matter except at Mr. Stanfield’s 
request (Brief, pp. 27 to 31); when as a matter of fact 
this fact that “he would not have engaged in the matter 
except at plaintiff’s request” was found by the court with 
reference to the original engagement of Mr. Strong by 
the appellant upon a professional basis (Finding 17, 
Rec., p. 74). 

Appellant apparently does not realize in what an im¬ 
possible, inconsistent position his argument attempts to 
place his friend Mr. Strong by having it appear that in an 
activity which Mr. Strong repeatedly avowed was solely 
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in the public interest, not serving any private pferson or 
end, he was secretly and actually prompted; by the 
appellant’s request rather than a sense of public duty. 
The finding of the court below places Mr. Strong in no 
such inconsistent position, but sharply separatee}, as one 
must to justify his course, what he did before January 
8th as the professional associate of -appellant, which he 
would not have done except at appellant’s requdst, from 
what he did after January 8th for the good of his Country. 

Under these circumstances, it seems plain to! us that 
appellant cannot claim compensation for what Mr. 
Strong did in an effort to assist in having this collection 
purchased by the United States, either as a matter of 
fact or as a matter of law. 

The line of appellant’s argument in this regatd, if we 
read it aright (Brief, pp. 26, 27 et seq.), is that inasmuch 
as Mr. Strong became interested in the subject matter 
through appellant, and Mr. Strong assisted in presenting 
the matter to Congress, the United States as a purchaser 
was thereby secured through the efforts of appellant. 

Such an argument would lead to absurdities! There 
appeared before the House Committee on the Library, 
at the hearing at which Mr. Strong spoke, persons asso¬ 
ciated with a number of notable libraries, Dr. Butler of 
the Newberry Library of Chicago, Dr. George Winship 
of the Harvard Library, Dr. Adolph S. Oko of the Hebrew 
Union College Library of Cincinnati, and others. Suppose 
Dr. Butler had been theretofore approached in the matter 
of a private purchase for his library by a broker with a 
commission contract from appellee, and Dr. Wihship by 
another broker with a similar contract, and Dri Oko by 
another broker holding a similar contract. Could it be 
urged on behalf of these several brokers that tjhey pro¬ 
cured the sale to the United States or that it was through 
their efforts or instrumentality that it was accomplished 
because persons to whom they had presented the matter 

i 

| 
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of the desirability of keeping this collection in the United 
States subsequently advocated the purchase of the collec¬ 
tion by the Government. The statement that Mr. 
Strong was of assistance in the passage of the legislation 
is based upon the finding of the court that all of the 
persons named as appearing before the Committee, in¬ 
cluding Mr. Strong,-were of great assistance (Finding 22, 
Rec., p. 76). Appellant who first attracted Mr. Strong’s 
attention in his professional capacity to a matter which 
afterwards Mr. Strong was moved to busy himself about 
for public-spirited motives, as did these other public- 
spirited witnesses, can have no more real claim to have 
procured the purchase than any broker who may have 
first approached any of the other witnesses. 

Viewing the matter from another angle, if Air. Stan¬ 
field himself, instead of his associate AI r. Strong, had 
interviewed the Librarian and the members of the Com¬ 
mittee, had testified before the Committee and had made 
the same avowals of single-minded public interest as 
did Mr. Strong, he surely could not have claimed private 
compensation for such efforts. It passes belief that if 
appellant was following the matter at all, he did not 
know what Mr. Strong was so publicly avowing. If he 
had then thought, as his brief now supposes, that what 
Mr. Strong was doing was referable to the private con¬ 
tract which he, and Air. Strong through him, had 
formerly had with appellee, he must have thought that 
his friend -Mr. Strong was concealing the actual capacity 
in which he was acting from the Committee and officials 
with whom Mr. Strong was in contact. If Mr. Strong 
had been rendering service for which the appellant was 
entitled to claim under his contract, it would be impos¬ 
sible to reconcile both Mr. Strong’s and appellant’s 
failure to reveal that fact to Mr. Collins and the House 
Committee. It is inconceivable that Mr. Collins would 
have arranged for Mr. Strong to appear and to make the 
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statement he did if Mr. Oollins had known that it would 
afterwards be contended that any private interest was 
being served by Mr. Strong’s activity. 

The finding of the court below, which ends Mr. 
Strong’s activities pursuant to appellant’s contracts with 
the interview of January Sth, and which credits Mr. 
Strong thereafter with being actuated by public motives 
and no longer serving with appellant or pursuant to his 
request, is the only view of the facts upon which the court 
could find what appellant so strongly relies upoii (Brief, 
p. 42) “that no improper means were used by plaintiff 
or Mr. Strong” and that “it was never contemplated by 
anybody in the case that they or anyone else shpuld use 
any improper means to secure the passage of the! Collins 
bill” (Rec., p. 83). | 

It is clear that appellee at all times after Jariuary S, 
1930, understood that Mr. Strong was no longef acting 
pursuant to the employment but solely in the public 
interest (Finding 18, Rec., p. 75). 

i 

i 

B. .4s matter of law. 

It is equally clear as a matter of law that if the con¬ 
tract could be construed to require payment of! a com¬ 
mission to the appellant because of Mr. Strongj’s serv¬ 
ices towards securing passage of the Collins hill, the 
contract was void as contrary to public policp. 

When this same point was raised upon the motion to 
dismiss the bill, which was overruled without prejudice 
to the renewal of the grounds on which it wag based 
(Rec., p. 55), the court had before it only the facts as 
stated in the bill of complaint which did not reveal what 
services were claimed for, nor of course that it \i r as Mr. 
Strong’s activity which was counted on by the appellant. 

When the same question arose at the trial| of the 
case, however, it was then apparent that appellant him¬ 
self had done nothing towards the purchase i by the 
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United States and that his only contention was that Mr. 
Strong’s activities were to be counted as service for 
which appellant could recover (Rec., pp. 81-82). 

The conclusion is irresistable upon the authorities that 
if the contract of appellant be construed to provide com¬ 
pensation to appellant for the service Mr. Strong per¬ 
formed, the contract was void as against public policy. 

In considering the authorities on this point, a sharp 
distinction is to be drawn between contracts for con¬ 
tingent compensation for the prosecution of claims 
against the Government, as for example debt or contract 
claims which may require legislation and appropriation 
for their recognition and payment, on the one hand, and 
similar contracts for the procuring of legislation author¬ 
izing a contract or granting other advantage or benefit 
to which the other party to the compensation contract 
has no existing legal claim, on the other hand. The 
former class of contracts have been upheld; the latter 
class are by the controlling federal rule laid down in the 
instant class of cases held void as against public policy. 

A most concise statement of this distinction is to be 
found in the case of Hazelton vs. Sheckels, 202 U. S. 71, 
50 L. Ed. 939, in the prevailing argument of the late 
Mr. J. J. Darlington, the distinction being recognized 
by a brief sentence in Justice Holmes’ opinion. 

Mr. Darlington argued: 

“A contract not to prosecute before Congress, 
acting in a quasi judicial capacity, a claim of 
right, but to seek to obtain from it, in its purely 
legislative capacity, and for a contingent com¬ 
pensation, a contract of purchase or other ad¬ 
vantage or benefit to which the other party to the 
contract has no legal claim, is against public 
policy and void.” (Citing cases.) 

“Of the many instances in which this court and 
other courts have sustained agreements for con¬ 
tingent fees for services before Congress and 
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before the departments, the cases, without excep¬ 
tion, involved contracts for the prosecution of 
claims for the collection of debts. They are, with¬ 
out exception, cases for the prosecution jof legal 
causes of action, tried before courts wherever 
there were courts possessing the jurisdiction to try 
them, and before Congress and the departments 
where, because of the absence of such jurisdiction 
in the courts, those bodies were appealed! to in a 
quasi judicial capacity, not to make lawsj but to 
pass upon the merits of money demands,! and to 
award execution or provide for their payment to 
the extent that they were found just anq legal.” 
(Citing cases.) 

The facts of the Hazel ton case were that Sheckels 

i 

owned land he wished to sell to the Government. He . 
employed Hazelton, a local lawyer, to get Congressional 
authorization for its purchase, and to provide compensa¬ 
tion for Hazelton, agreed that Hazelton, if the legislation 
should be enacted, should have an option to buy the 
property from Sheckels at $9,000. Mr. Hazeltop’s com¬ 
pensation was to be the difference between $9,000 and 
the amount at which he might procure its purchase by 
the Government. After the governmental purchase was 
authorized, Sheckels declined to convey to Hazelton, 
and Hazelton brought his suit for specific performance. 
Mr. Justice Holmes said: 

“But the services contemplated as a j partial 
consideration of the promise to convey weire serv¬ 
ices in procuring legislation upon a matter of 
public interest, in respect of which neither of the 
parties had any claim against the United) States. 
An agreement upon such a consideration was held 
bad in Providence Tool Co. vs. Norris, 2 Waff. 45,17 
L. Ed. 868. Of course , we are not speaking of the 
prosecution of a lawful claim. (Italics ours.) 

“It will be noticed further that the conveyance 
was in substance a contingent fee. . . . The 
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promise to convey did not become binding until 
the services were rendered, and, when rendered, 
according to the allegations of the bill, they were 
legitimate. We assume that they were legitimate, 
but the validity of the contract depends on the 
nature of the original offer, and, whatever their 
form, the tendency of such offers is the same. The 
objection to them rests in their tendency, not in 
what was done in the particular case. Therefore 
a court will not be governed by the technical argu¬ 
ment that when the offer became binding, it was 
cut down to what was done, and was harmless. 
The court will not inquire what was done. If 
that should be improper, it probably would be 
hidden, and would not appear. In its inception, 
the offer, however intended, necessarily invited 
and tended to induce improper solicitations, and 
it intensified the inducement by the contingency of 
the reward. Marshall vs. Baltimore & 0. R. Co., 

16 How. 314, 335, 336, 14 L. Ed. 953, 962, 
963. 

“The general principle was laid down broadly 
in Providence Tool Co. vs. Norris, 2 Wall. 45, 54, 

17 L. Ed. S68, 870, that an agreement for com¬ 

pensation to procure a contract from the govern¬ 
ment to furnish its supplies could not be enforced, 
irrespective of the question whether improper 
means were contemplated or used for procuring 
it. . . . In Marshall vs. Baltimore & O. R. 

Co., 16 How. 314, 336, 14 L. Ed. 953, 962, it was 
said that all contracts for a contingent compensa¬ 
tion for obtaining legislation were void, . . .” 

Appellant argues that this case is not pertinent and 
mistakenly states that the agreement involved in it 
was corrupt (Brief, p. 46). We have quoted sufficient 
from the opinion to show that the decision was based on 
no such ground, and when the facts are considered, it 
will be realized that the parties were no more conscious 
of wrongdoing than is the appellant. 

In Marshall vs. Baltimore and Ohio Railr ad Co., 16 


I 


I 

I 


25 



How. 314, 334, 14 L. ed. 953, 962, the Supreme Court 
said: 


“All persons whose interests may in skny way 
be affected by any public or private act of the 
Legislature, have an undoubted right ^o urge 
their claims and arguments, either in person or 
by counsel professing to act for them,j before 
legislative committees, as well as in courts of 
justice. But where persons act as counsel or 
agents, or in any representative capacity, it is 
due to those before whom they plead oi] solicit, 
that they should honestly appear in their true 
characters, so that their arguments and repre¬ 
sentations, open and candidly made, may] receive 
their just weight and consideration. A hired 
advocate or agent, assuming to act in a different 
character, is practicing deceit on the Legislature. 
Advice or information flowing from the unbiased 
judgment of disinterested persons, will naturally 
be received with more confidence and less Scrupul¬ 
ously examined than where the recommendations 
are known to be the result of pecuniary interest, 
or the arguments prompted and pressed by hope 
of a large contingent reward, and thej agent 
‘stimulated to active partisanship by the! strong 
lure of high profit’ ” 


“The sum of these case is, 1st. That all con¬ 
tracts for a contingent compensation for obtaining 
legislation, or to use personal or any secret or 
sinister influence on legislators, is void by the 
policy of the law. 

“2d. Secrecy, as to the character under which 
the agent or solicitor acts, tends to deception, and 
is immoral and fraudulent; . . .” 


In Providence Tool Co. vs. Norris, 2 Wall. 45|, 17 L. 
ed. 868, the Supreme Court said: 

“It was not claimed, on the trial, that the 
plaintiff had rendered any other services than 
those which resulted in the procurement! of the 
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contract for the muskets. We are of opinion, 
therefore, that the proposition of law is fairly 
presented by the record, and is before us for con¬ 
sideration. 

“The question, then, is this: can an agreement 
for compensation to procure a contract from the 
government to furnish its supplies, be enforced by 
the courts? We have no hesitation in answering 
the question in the negative. . . . 

“We have not met with any adjudication upon 
an agreement precisely similar, but the principle 
which determines its invalidity has been asserted 
in a great variety of cases. It has been asserted 
in cases relating to agreements for compensation 
for procuring legislation. These have been uni¬ 
formly declared invalid, and the decisions have 
not turned upon the question whether improper 
influences were contemplated or used, but upon 
the corrupting tendency of the agreements. 
. . . Agreements for compensation contingent 

upon success, suggest the use of sinister and 
corrupt means for the accomplishment of the end 
desired. The law meets the suggestion of evil, 
and strikes down the contract from its incep¬ 
tion.' 7 


In Crocker vs. United States, 240 U. S. 74, 78, 60 L. ed. 

533, 536, the Supreme Court said: 

“We are of opinion that in the transactions out 
i of which the claim arose there was an obvious 
departure from recognized legal and moral stand¬ 
ards. It began when the company employed 
Lorenz, upon a compensation contingent upon 
success, to secure the contract for furnishing the 
satchels, and it persisted until its discovery by 
the Postmaster General led to the rescission of 
the contract. Because of their baneful tendency 
as here illustrated, agreements like that under 
which Lorenz was employed are deemed incon¬ 
sistent with sound morals and public policy, and 
therefore invalid. 77 
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See also: 

Oscanyon vs. Winchester Repeating! Arms 
Co., 103 U. S. 261, 273, 26 L. ed. 539; j 
Burke vs. Child, 21 Wall. 441, 22 L. qd. 623; 
Weil vs. Neary, 278 U. S. 160, 173-4|, 73 L. 
ed. 243, 250-1; 

Owens vs. Wilkinson, 20 App. D. C. 51. 


The appellant contends in his brief that the doctrines 
announced in Marshall vs. Baltimore and Ohio Rjailroad 
Co., supra, and Providence Tool Co. vs. Norris,j supra, 
are no longer the law, and that there has been what the 
appellant calls a “liberalization” of the view |of the 
courts. 

In support of this view appellant cites decisions of 
State courts, in some of which it is directly recognized 
that the Federal rule is different (Brief, p. 43), afld two 
decisions of the Supreme Court, Valdes vs. Lartinaga, 
233 U. S. 705, 5S L. ed. 1163, and Steele vs. Drunjmond, 
275 U. S. 199, 72 L. ed. 238. 

I 

The first of these cases was decided by Mr. Justice 
Holmes, who refers in his opinion to Hazel ton vs. Sfleckels 
with no intimation that his views as there expressed have 
changed. In it, however, it appears that Larrinafea was 
not employed as a broker or agent to procure the water 
franchise or concession which was there involve^. He 
was an engineer to whom in consideration of technical 
work to be done by him as well as his assistance in joining 
in an application to the military governor for the 
franchise, as a party jointly interested, ten per Cent of 
the property in the concession was assigned. It \fas the 
fact of his part ownership in the project for which he 
was to render service other than the use of any influence 
by him to get the concession that led Justice Holmes, 
without intimating any doubt as to the doctijine of 
Hazelton vs. Sheckels, to decide not to disturb the deci- 

i 

sion of the District Judge that the contract was not 
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against the policy of the law. We fail to find in the 
decision the paragraph which appears to be quoted from 
it in appellant’s brief (pp. 46 to 47). 

Similarly, in Steele vs. Drummond, supra, relied on by 
appellant, Drummond was legitimately interested as a 
principal in the procuring of railroad facilities for St. 
Andrews where he owned land, and his agreement with 
Steele contemplated that he should convey land to the 
railway, clear and grade the line, furnish ties, build 
trestles and culverts, and lay the rails and make other 
contributions towards the railway, as well as “procure 
necessary franchises and ordinances from the town of St. 
Andrews.” Steele, who controlled the railway, was, 
among other things, to see that the railway service was 
furnished as agreed to St. Andrews, and it was for 
Steele’s failure to cause such service to be furnished that 
the suit was brought. The court distinguished this 
contract from those involved in the decisions upon 
which we rely without indicating any recession from the 
doctrines of those cases. Mr. Justice Butler said 
(275 tT. S. 199, 206, 72 L. ed. 238, 241): 

“But this case is different. Drummond was not 
employed by Steele or by the railroad company 
to secure the passage of the ordinances. He was 
interested as an owner of property. Neither the 
contract, nor what was done, suggest that the 
location or construction of the proposed line was 
not a legitimate enterprise undertaken for the 
public good, or that anything improper was con¬ 
templated as a means to secure the passage of the 
ordinances. Drummond’s object was to obtain 
the railway service; and, for that purpose, he 
expended a large sum. The mere fact that he 
owned property that might be favorably affected 
does not tend to discredit him or to make evil his 
i undertaking to obtain the ordinances. His in¬ 
terest in having the railroad extended into St. 
Andrews gave him the right in every legitimate 
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way to urge the passage of appropriate ordinances. 
There is nothing that tends to indicate th^t in the 
promotion or passage of them there was j any de¬ 
parture from the best standards of duty to the 
public. The contention that Drummondjs agree¬ 
ment to secure their passage was contrary to 
public policy cannot be sustained.’ 7 

I 

i 

While w r e would not attempt to reconcile alj[ of the 
State cases with the firmly established Federal rjale, it is 
noteworthy that in the case of Noble vs. Mead-Morrison 
Mfg. Co., 237 Mass. 5, w^hich is the case principally 
relied upon by the appellant (Brief, p. 43), and the cita¬ 
tion of wdiich by the Supreme Court in Steele vs\ Drum¬ 
mond appellant considers important (Brief, pp. 44, 46), 
the Massachusetts court said: 


(p. 24). “It generally has been held th^t agree¬ 
ments for fees for procuring legislation jupon a 
matter of public or private interest, in respect of 
w’hich the party has not a woll established claim 
against the government, contingent upon success 
of the project, have an inevitable tendency to 
poison the purity of legislation and are invalid. 
Contracts for lobbying or having a manifest 
tendency to that end, are universally condemned. 
Marshall vs. Baltimore & Ohio Railrdad, 16 
How. 314, 334-336. Trist vs. Child, 21 Whll. 441. 
Hazelton vs. Sheckells, 202 U. S. 71.” j 


(p. 21) “It is a principle of the comrrion law, 
indubitable in its soundness and inflexible in its 
application, that contracts will not be enforced 
directly or indirectly, but will be stricken dowm as 
void, w’hich tend injuriously to affect the public 
welfare, or which promote the use of personal 
influence or extraneous pressure upon the conduct 
of public officials. Activities , not openly and 
straightforwardly presented as agent or gttorney 
hut disguised as disinterested or as founded upon 
zeal for the public good, cannot he the foundation 


i 

i 


i 
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for a successful action at law although resting upon 
an express promise of financial reward” (Italics 
ours.) 

It is respectfully submitted that it remains the estab¬ 
lished Federal rule that a contract with an agent or person 
not otherwise interested in the subject matter, whereby 
the agent is to procure legislation authorizing a purchase 
or other legislative grant or favor (not involving the 
recognition of a pre-existing claim against the govern¬ 
ment) for a compensation contingent upon success is 
void as against public policy. It is further submitted 
that neither by the Federal or by any State rule estab¬ 
lished by the decisions can recovery be had for advocacy 
such as that claimed by the appellant to have been 
furnished to the appellee through Mr. Strong, who 
appeared not as an advocate of any private interest, but 
as a disinterested person actuated by zeal for the public 
good. 

Therefore, if the contract appellant had with the 
appellee be construed as a matter of fact and law to 
require payment to appellant in respect of Mr. Strong’s 
services, the contract itself so construed would be void 
as against public policy. 

3. The temporary injunction herein is within the 
purview of Section 479b of the Code. 

The appellant assigns no separate error upon the in¬ 
clusion of $10,500 counsel fees in the assessment of 
$16,8S7.63 as damages on the undertaking given by 
appellant to support the injunction pendente lite. He 
assigns as error merely the rendition of judgment for the 
entire amount, and similarly assigns as error the rendi¬ 
tion of judgment for the amount S953.33 awarded as 
damages on the undertaking given by the appellant to 
support the temporary restraining order (Rec., p. 102). 
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These assignments of error could be sustained only if 
the restraining order and preliminary injunction were 
not wrongfully obtained, that is, if appellee was not 
entitled to a dissolution of it, which would have been 
the case if appellant could have made good his claim of 
lien. | 

What appellant complains of, however, is “that the 
Court erred in its conclusion that Section 479 (b|) is not 
limited to cases where the injunction is the gist} of the 
action” (Brief, p. 65). j 

This section of the Code of Law for the District of 

i 

Columbia reads as follows: 

“Sec. 479b. In any proceeding in the Supreme 
Court of the District of Columbia or any | special 
term thereof to recover damages upon a bond or 
undertaking given to obtain a restraining order 
or preliminary or pendente lite injunction the 
court, in assessing damages to be recovered there¬ 
under, may include such reasonable counsel or 
attorneys fees as the party aggrieved or damaged 
by such restraining order or injunction may have 
been put to or incurred in obtaining a dissolution 
thereof.” j 

! 

This section, an amendment to the Code by thd Act of 
April 19, 1920, 41 Stats. 565, has to do solely with the 
inclusion of counsel fees among the recoverable damages 
on the dissolution of an injunction. It is plain,j there¬ 
fore, that appellant’s present contention is directed 
solely at the item of counsel fees included in the damages. 

This enactment did not change the law as to the 
conditions upon which damages may be recovered on 
injunction undertakings; that is, if the injunction w’as 
wrongfully sued out so as to authorize a judgment for 
other damages, (such as interest), it was equally wrong¬ 
fully sued out so as to authorize a judgment for counsel 
fees. No direct contention to the contrary is made by 
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appellant in his brief, but some of its intimations read 
in connection with an argument below to the effect 
that the appellant was equitably justified in seeking an 
injunction pendente lite until a trial could be obtained 
on the merits, even though the result of that trial be a 
determination that appellant was not entitled to relief, 
make it seem possible to us that some such suggestion 
may be renewed on this appeal. 

I 

Reverting to the contention which is the one expressly 
made in appellant’s brief, that the section authorizing 
recoverv of counsel fees should be construed as limited 
to cases where the injunction was the sole relief sought 
(Brief, p. 54), or was the gist of the action (Brief, p. 65), 
the conspicuous consideration against appellant’s con¬ 
struction is that the legislation itself contains no such 
limitation. 

Appellant attempts to support his contention by 
pointing out that a case in which this court has con¬ 
sidered the section, Local L'nion No. 368 etc. vs. Barker 
Printing Co., 58 App. D. C. 51, was one in which injunc¬ 
tion was the sole relief sought, and cases cited in the 
opinion of the court were also ones in which injunction 
was the sole relief sought. 

The question litigated in that case was whether, inas¬ 
much as the dissolution of the injunction was not 
obtained by means of an interlocutorv motion filed for 
that purpose, but resulted only from the final decree 
entered after trial, the attorneys fees incurred by the 
defendants in the trial were recoverable. This Court 
said: 

“The lower court denied such a recovery in 
this case because of the fact that the dissolution of 
the injunction was not obtained by means of an 
interlocutory motion filed for that purpose, but 
resulted only from the decree entered after a 
final trial of the cause. We think this ruling 
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erroneous, for it imports into the statute a 
restriction not to be found in either its language 
or intent. The enactment provides thpt the 
obligors in the bond shall, if the injunction be 
wrongfully allowed, be liable to the damaged 
party for his reasonable attorney fees incurred in 
obtaining a dissolution of the injunction. Such a 
dissolution may be obtained by means j of an 
interlocutory motion for that purpose, lor by 
final decree in the cause. The statute does not 
specify which method must be pursued, blit pro¬ 
vides in general terms for the recovery of attorney 
fees incurred in obtaining a dissolution, j It is 
plain that the legislative purpose was to add 
attorney fees to the damages otherwise recover¬ 
able upon the bond, because of the wrongful suing 
out of a temporary injunction, and it is unreason¬ 
able to believe that this purpose was concerned 
with the question whether the dissolution |of the 
wrongful injunction be obtained by interlocutory 
or final decree.” j 


The contention of the appellant in the present Case is 
similar to that overruled by this court in the case just 
quoted from in that “it imports into the statute a restric¬ 
tion not to be found in either its language or intept.” 

As recognized by this court in the case just quoted 
from, the settled Federal rule prior to the enactment of 
the statute was firm and definite that counsel fees were 
not allowable as damages. Oelrichs vs. Willianjis, 15 
Wall. 211, 21 L. ed. 43, quoted from extensively in 
appellant’s brief, (pages 52-54), states the law as it was 

i 

before the statute changed it. In sundry State courts 
counsel fees were allowed as damages on the dissolution 
of preliminary injunctions. The rules established in 
the State courts, contrary to the common lavjr and 
established equity doctrines, varied in details and were 
subject to sundry and varying limitations, not jail of 
which appear founded on sound legal logic. Thub it is 
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held in some State courts which allow counsel fees as 
damages without the aid of a statute that services 
rendered in obtaining a final disposition of the cause 
instead of obtaining the granting of a motion to dissolve 
the preliminary injunction are not recoverable, and that 
the rule allowing the recovery of counsel fees applies only 
where the injunction is the principal object of the suit 
and not merely an ancillary one. 

The point made by the appellant by the analysis of 
sundrv States cases in his brief amounts to no more than 
this: That in many States cases, where a rule and a 
limitation on it had been established independently of 
statute, it had been held that counsel fees could be 
recovered on the dissolution of an injunction only where 
the injunction was the sole relief sought. These holdings 
in the State cases were, however, by no means uniform; 
see, for example, Lambert vs. Alcorn, 144 Ill. 313, 21 
L. R. A. 611, 616, second column, where the suit was 
solely for injunction and a preliminary injunction had 
been wrongfully granted and was dissolved as the result 
of the final hearing. The court denied the recovery of 
counsel fees as damages because the services were 
rendered in the general defense of the suit and were to be 
distinguished “from those rendered for the mere purpose 
of getting rid of an injunction pendente lite, in case 
one has been issued, as they are in cases where relief of a 
different character is sought/’ that is, preliminary relief 
different from the final relief. 

Our point here is that the limitations which have 
marked the extents to which the several State courts 
have departed from the common law r and allowed 
counsel fees as damages have no relevancy to a deter¬ 
mination of what is the law in the District of Columbia 
where the departure from the common law has been 
accomplished by a statute which contains no such 
limitations. 
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A very exhaustive note showing the many conflicting 
rules which have been established in the State courts is 
to be found in 16 L. R. A. (N. S.) beginning at jpage 49, 
also cited by this court in Local Union vs. Barker, supra. 
Cases relied on by the appellant and many otheir similar 
ones are these digested and classified. At the conclusion 
of the note, (page 77,) there is a reference to ain Idaho 
statute and also a California one requiring injunction 
bonds to cover counsel fees. The annotator concludes 
“Of course, under statutes and bonds framed! in this 
language, the question with which this note! is con¬ 
cerned cannot arise.’ 7 

I 

If the limitations placed by State courts upjm their 
departures from what the Supreme Court had declared 
was the settled common law have any relevancy to the 
construction of our statute, it is that inasmuch as the 
statute w T as passed after such special rules had been 
developed by the State adjudications, the omission of 
qualifications from our statute becomes the more sig¬ 
nificant. 

Our statute does not say that counsel fees are to be 
allowed only where the final relief sought is a permanent 
injunction to the same effect as the preliminary; injunc¬ 
tion in question, nor does our statute say that it] applies 
only to cases where the preliminary relief sought is 
different from the final relief sought, nor is it lirhited to 
cases wdiere the preliminary injunction is not merely 
ancillary to some other purpose. On the contrary, it 
declares in the broadest possible terms that whatever 
reasonable counsel fees have been incurred by the de¬ 
fendant in obtaining a dissolution of the injunction are 
recoverable. 

i 

Appellant further contends in this connection] (Brief, 
p. 66) that appellee, if no injunction had been granted 
“would, in resisting the action, have been compelled to 
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make precisely the same expenditure that has been in¬ 
curred in resisting the action with the injunction pend¬ 
ing.’ 7 Assessment of counsel fees as damages under these 
circumstances, appellant contends, is in conflict with 
Oelrichs vs. Williams, supra, (which we admit, but this 
was the rule changed by the statute), and with Cook vs. 
Chapman, 41 N. J. Eq. 152, from which appellant had 
quoted extensively beginning on page 59 of his brief, 
italicizing the portion of the quotation which states “if 
no injunction had been granted the defendant in resisting 
the action would have been compelled to make precisely 
the same expenditure that he has in resisting the action 
with an injunction, and, therefore it cannot be said that 
such expenditure was caused by the injunction. 77 This 
is a coritention which cannot be sustained in this juris¬ 
diction since the decision of Local Union No. 368 etc. 
vs. Barker Printing Co., supra. In that case if the 
plaintiff had been content to permit or had suffered the 
acts it sought to enjoin permanently to continue until 
plaintiff could get its case heard on the merits, in other 
words, if no preliminary injunction had been granted, 
the defendants in resisting the grant of a permanent 
injunction would have been put to precisely the same 
expenditures with regard to counsel fees as they would 
in resisting the action with a preliminary injunction 
pending. The counsel fees there incurred were for the 
defense of the case on the merits. It was for this reason 
that the court below declined in that case to allow 
counsel fees, but this court held the disallowance to be error. 

In the case at bar, as in the case cited, 58 App. D. C. 51, 
53, “the temporary writ was granted by the lower court 
after a full hearing upon pleadings and evidence, and the 
plaintiff was entitled to act upon the presumption that 
the court would not sustain an interlocutory motion to 
dissolve it. The only other method of bringing about 
its dissolution was by a trial of the cause. The attorneys 
fees for this service, therefore, were necessarily incurred 
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in obtaining its dissolution.” The only respect ih which 
this statement is not precisely applicable to the present 
case is that appellee here did make a further intermediate 
effort to get rid of the injunction by a motion to'dismiss 
the entire bill (Rec., p. 53), which was overruled without 
prejudice to the renewal of its contentions, the oiply sub¬ 
stantial result of which was that the court ip effect 
directed that the final hearing of the case be expedited 
(Rec., p. 55). As to this appellant remarks (Brief, p. 51) 
that this motion “did not move the dissolution of the 

i 

injunction,” but it is obvious that appellant misconceives 
what would have been the effect of the granting of the 
motion; the dismissal of the bill would, of course, have 
ended the injunction and the witholding of the disputed 
portion of the fund. 

Furthermore, the assumption of the appellants argu¬ 
ment is that the injunctive relief granted by tjhe pre¬ 
liminary injunction was merely ancillary to the main 
purpose of the suit, and that injunctive relief was inot the 
sole and ultimate relief sought. This assumption! is sub¬ 
stantially a false one. It is true that appellant] in the 
present case w*as ultimately seeking to recover aisum of 
money, but he was not seeking to recover it by means of a 
personal judgment against appellee, but out of |a fund 
about to be paid to appellee. What he sought in sub¬ 
stance w*as a mandatory injunction requiring the final 
payment from the United States to appellee to be made 
to him to the extent of $150,000. Suppose he h^d been 
successful—to wRat decree would he have been entitled? 
It w-ould have been a decree enjoining appellee from 
receiving the fund without providing therefrom jfor the 
satisfaction of the appellant’s claim. This was the same 
relief he got by the preliminary injunction for the; period 
pending the suit. It was, of course, not spedifically 
stated in the preliminary injunction that appellee could 
get his money if he satisfied appellant’s claim, b^it that 
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condition was clearly implied, so that appellant had, 
pending the suit, the relief that he would have gotten 
by way of final decree if he had been successful. This is 
certainly true from the appellee’s point of view. The 
$175,000 withheld was his money. Appellant wished to 
deprive him of it permanently and did deprive him of it 
temporarily until the case could be heard. Whether or 
not appellant got pending the suit the benefit he ulti¬ 
mately sought, appellee suffered pending the suit the 
damage he sought to avoid. In substance the suit was 
tfej. the ultimate relief as was granted by way of 
prelimiiiS^^ Aeji^^ if that fact is of any importance as 
appellant^ argument supposes. Our position is that that 
fact is of no importance under our local and controlling 
statute. 

The amount of damages actually awarded does not 
cover the losses to appellee. No award was made, nor 
perhaps could have been, for the irrevocable loss of 
appellee’s then existing contracts for additional incuna¬ 
bula (paragraph 6, Rec., pp. 89-90). This loss is more 
serious to appellee than interest or counsel fees. Such of 
the damage to appellee as was found recoverable under 
the law and facts should, however, be retained for him 
by an affirmance of the judgment below. 

It is submitted that the sole contention which is 
plainly made by appellant against the affirmance of this 
damage judgment, that Code Section 479b is limited to 
cases where the injunction is the gist of the action, is 
without merit. 

CONCLUSION 

It is respectfully submitted that the judgment below 
was correct and should be affirmed. 
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